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Aiit 1.— LIFE ASSURANCE. 

H ITlIEllTO the Legislature has given itself little con- 
cern with the contract of life assurance, thouirh it is 
one distinguished from other contracts in several important 
particulars. Tlie fulfilment of it on the ])art of the assurers 
is ])ostponed to an indefinite period, and depends on strict 
conditions of punctuality of payment, etc., on the part of 
the assured ; it cannot be put an end to earlier without loss 
to him, and gain to them; and, when the sum assured 
conies to be payable, the persons liable may, by transfer 
or by mere succession, have come to be a very different 
body from those with whom he originally contracted. It 
seems but reasonable, therefore, that the assured should 
have some sjiccial legislative protection. We propose to 
set forth succinctly the provisions relating to life assurance 
that arc to be found in the Statute Book, and to suggest 
principles for future legislation, which will probably now 
not long be deferred. 

The earliest Statute affecting life assurance is the 
14 Geo. III. c. 48 (1774), which has obtained the sobrlcpict 
VOL. xxvm — NO. LVI. o 
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of ,the Gambling Act.” It recites that it has been 

found by experience that the making assurances on lives, 

or other events, wherein the assured hath no interest, had 

introduced a mischievous kind of gaming ; and it enacts 

that no insurance shall be made on an event in which 

the party insured hath no interest, and that in all policies 
*• 

the name of the party interested shall be inserted, and 
-nothing more shall be recovered than the amount of his 
interest. This Act was directed against an abuse then pre- 
valent: but it is scarcely too much to say tliat, in modern 
times, it has never availed to prevent an illegitimate trans- 
action, and has never been put in force except to evade a 
just claim. 

This Act has been mischievous, also, in the colour which 
it has given for the early and mistaken decisions of the 
judges that life assurance is a contract of indemnity. This 
doctrine, though contrary to common sense, held sway until 
1855. 

Up to 1844 the Statute Book is silent as to the persons 
who might enter into contracts of assurance, usually called 

policies,” i)romises. They might be made between 
individuals (^March v. Pigot) or granted by chartered 
companies, or by partnerships. Such partnerships as ex- 
isted before November 1, 1844, for carrying on the business 
of life assurance, have never been subjected to any regu- 
lations as to publicity, or registration, or rendering of 
accounts. 

By the Joint Stock Companies’ Act of 1844 (7 & 8 Viet, 
c. 110) it was enacted that all associations for assurance of 
life, whether “proprietary,” or “mutual,” established after 
its passing, should come within its provisions. They were 
required to deposit with tJie liegistrar of Joint Stock 
Companies a copy of tlioir Deeds of Settlement, and to 
return to his office every year an audited balance-sheet. 


* Burrow, 2803. 
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These documents were to be open to the inspection of any 
person, on payment of one shilling. 

The effect of this Act was precisely the reverse of what 
might have been expected, and what its framers certainly 
hoped for. Previously to 1844 it had been difficult to 
start ail assurance company, except in obedience to some 
genuine public demand. The passing of this Act brought 
into existence the trade of company-promoter,” which 
became so profitable that assurance companies were regis- 
tered by scores. The mere fact that a Government office 
was open to receive documents lulled to sleep all suspicion 
ill the juiblic mind as to what those documents might dis- 
close. 


Tlic balance-sheets were returned in due course to the 
Ilcgistrar, and published in official blue books, besides being 
reprinted, both in full and in abstract, by earnest and 
intelligent volunteers, ^laiiy of them were so scut in, that 
no sufficient information could be obtained from them, 
items being grouped together in such a manner as to con- 
ceal the facts which it was important to know. This, of 
itself, should have excited suspicion. 

The returns, insufficient as they were, did establish beyond 
a doubt two facts : — first, tliat most of these companies Avere 
squandering in expenses of management far more than a 
proper proportion of the premiums they received; second, 
that few indeed of them cared anything about accumulating 
the reserve necessary to meet the claims that must come upon 
them in the future. Yet the knowledge of these things 
had no effect in brlnsin< 2 : the sinning concerns to a stand ; 
those already assured could not withdraw, and even new 
policy-holders were obtained through highly-paid agents and 
canvassers. When the time came that an actuarial valua- 
tion refused to produce any bonus,” then amalgamation ” 
was resorted to. 

This mischievous state of things was not Avithout its effect 
on the older companies, many of whom found it necessary 
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to compete with their rivals, by offering the same high 
commissions for introduction of business, &c. Bonuses ” 
to the assured were found to be so attractive that, in order 
to be able to advertise the declaration of a handsome 
bonus,” companies not unfrequcntly pledged a great portion 
of their future profits. The business of making provision 
for families was carried on with eyes deliberately shut to 
tile future. 

The next Statute to bo quoted affects life assurance 
beneficially. By the Income Tax Act, 16 & 17 Viet, 
c. 34, s. 54, any person who makes insurance on his life, 
or the life of his wife, is entitled to deduct the amount of 
annual premium paid by him from the amount for which 
he is liable to be assessed, but not to a greater extent than 
one-sixth part of his whole assessment. At the time this 
Act was passing, one of the many abortive attempts to 
reduce the whole business of life assurance to a regulated 
system was in progress. The insurances under which exemp- 
tion was to bo claimable were only such as should be effected 

with any Insurance Company registered under any Act, 
to be passed in the then present session of Parliament for 
that purpose, and complying with the requirements of such 
Act.” No such Act, however, became law, and it was 
necessary, by a subsequent Act (c. 91 of the same session), 
to define the assurance companies, whose policies entitled 
the holders to abatement, to be all existing in 1844, or 
registered under the Joint Stock Companies’ Act of that 
year.” 

The principle of the Joint Stock Acts continued to prevail 
till the Act of 1862 omitted all clauses requiring Ihc 
depositing of annual accounts with the Registrar. Tlie 
principle of this Act is that the public are entitled to know 
— first, with whom they are dealing ; second, the conditions 
under which their contracts are entered into. Accordingly, 
the Articles of Association arc required to be printed and 
registered, and an amuial reluru is rc(|uircd to be made of 
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the shareholders and the changes in their body. The 
financial condition of the concern is treated as a domestic 
matter merely. 

Assurance companies and banks, however, under the 
Companies’ Act, 1862 (s. 44), are required twice a year 
to prepare, and to keep suspended in their registered offices, 
a statement of the capital of the company, the number o.f 
shares issued, and the amount paid thereon, and an abstract 
of the liabilities and assets. The abstract of assets is of 
the most meagre character possible ; everything that is not 
in Government securities, bills of exchange, or cash, being 
required to be grouped under the title other securities.” 
By ss. 209, 210, every insurance company registered under 
the Joint Stock Companies’ Acts (that is, every company 
established since 1844) was required to register under the 
Companies’ Act. 

The only remaining Statute aftccting the commerce of 
life assurance is the 30 & 31 Viet. c. 144, The Policies 
of Assurance Act, 1867.” This was passed to remedy the 
defect in the law by which (a policy of assurance being a 
cho^G in action) the assignee was unable to sue for the 
amount assured without using the name of the assured 
person. This Act (as Mr. Bunyon'^' points out) does not 
make policies assignable at law in direct terms, but it 
provides that any person possessing an equitable right may 
sue in his own name. 

We have given this brief summary of the existing Statute 
Law relating to Life Assurance and Insurance Companies, 
as introductory to the inquiry — how it should be amended? 
With this purpose one Bill was introduced in 1867 into the 
House of Commons, by Mr. G. Shaw Lefovre, now Secre- 
tary to the Board of Trade ; and another in 1869 by the 
Bight Hon. Stephen Cave. The first had for object a 
beneficial extension of the advantages of life assurance ; 
the second the regulation of dealings between the companies 

* “ Law of Life Assurance.” 2nd. Edit., 1868. Laytons, 150, Fleet 
Street, London. 
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and the public. It will be convenient to take first into 
consideration the latter measure. 

Mr. Cave’s Bill* proposed to require more extensive 
returns than formerly of the funds and liabilities of assur- 
ance societies. A very good form of return was provided. 
It is evident that the information those who deal with an 
insurance company require is: — 

(1.) A statement of the actual securities upon which 
the funds are invested, with the amount of in- 
terest annually produced. 

(2.) Particulars of all the liabilities of the society. 

(3.) Information as to the law of mortality and rate 
of interest adopted in making the actuarial valu- 
ation. 

Mr. Cave’s Bill is very well devised for obtaining these 
particulars ; and, if it were enforced, and the results 
studied by the public, they would pretty clearly understand 
the position of each company. 

The knowledge of the actual position of a company, how- 
ever, even supposing it to be obtained, is but one element 
in the question. Under the present system of life assur- 
ance the policy-holder has no choice but to keep up his 
policy, whatever the position of the company may be. If 
he drops it he loses all he has paid, and for the company 
to consent to give him full value for it would be unfair to 
those who remain. It is a fallacy to suppose that an assur- 
ance policy can possess a ‘•guaranteed surrender value,” 
equivalent to the unliquidated risk. The company must 
have the right to charge something for the selection exer- 
cised against it. 

Once insured in a company, the knowledge that it is on 
the road to insolvency is of little value unless accompanied 
by the power to stop its progress thither. If the company 
is a proprietary one, the policy-holders cannot possess such a 
power. Even in a mutual society, they arc likely to be 

* Bill 3G, 1869. H.O, 
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deterred from exercising it by arguments which are pre- 
sented to them in the light of prudential considerations. 
It is not for them to do anything which would check the 
inflow of new assurers to share the risks with them. 

Tlie mistake, which lies at the bottom of the whole mis- 
chief, which renders the Legislature practically powerless, 
and those concerned wilfully blind, is that life assurance 
has been treated from the very first as a matter of specula- 
tive business. When, in 1720, the Government of the day 
accepted 60,000/. from the merchants of London as the 
consideration money for Royal Charters to the London 
Assurance Corporation, and Royal Exchange Assurance Cor- 
poration, they acted on this principle. It was, of course, 
supposed that by carrying on the business of assurance, 
the subscribers would make profits that would amply repay 
them for this gift to the public treasury. 

So, when comi)anies in the present day advertise the high 
price at which their shares are saleable, or the large bonuses 
they liave added to their policies, they deal with life assur- 
ance as a matter of trade. And when commissions aro 
offered to introducers of business,” when the faulty con- 
dition of a company is glossed over lest new members 
should not join it, or when a price is demanded for the 
goodwill” of a company selling its ^‘business,” the same 
principle is being acted upon — only in a more ruinous direc- 
tion. In too many cases the one form of error has led to 
the other, and companies have thrown away funds, that 
oiiglit to have been husbanded to meet their risks, in efforts 
to obtain such a show of new business ” as would appear 
to justify the declaration of large bonuses. 

Policy-holders should understand that the contract of life 
assurance is one from which every element of uncertainty 
ought to be removed. The distinction between profit ” 
and non-profit ” policies ought to be done away — the pre- 
mium should be the exact equivalent of the risk, without 
margin for commission, or profit, or anything but the 



200 


Life Asmrance, 


necessary expenses. There would still be liability to fluc- 
tuation^ for laws of mortality ” arc not laws of nature, 
but nothing more. 

Attempts to make profit by getting high interest for the 
money invested should be discouraged. High interest 
always means bad security, and assurance companies should 
be as strictly limited to investments in the best class of 
securities as trustees are. In point of fact, the monies 
received should be looked upon as trust monies. 

If, instead of being managed as a business liy proprietary 
companies desirous to make profits for their shareliolders, 
or by mutual societies desirous to make profits for their 
participating policy-holders, life assurances were only granted 
by Boards of Trustees with limited powers of investment, 
and no speculative interest in the matter, two results would 
follow : — 

(1.) No such Board would be formed except in obedi- 
ence to a genuine public demand, and of men 
possessing public confidence. 

(2.) Vast numbers would prefer to have the Govern- 
ment as their trustee, if it were willing to accept 
the trust. 

By the 16 & 17 Viet. c. 45 (1853), the National Debt 
Commissioners were empowered to grant policies of assur- 
ance to persons who purchased from them at the same 
time deferred annuities. As these are the very persons to 
whom a policy of assurance could be of no service, no 
policies were ever granted under this Act. But in 1864 
(by the 27 & 28 Viet. c. 43) the Government Life Assur- 
ance Department, now worked through the Post Office, was 
established, and has had a measure of success. 

This Act fixes the limit of the amount for which the 
Government will grant an assurance at not less than 207., 
nor more than 1007. The first limit is too high, the second 
too low. Indeed, there is no reason why there should be 
any limit at all. 
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The main object which Mr. Gladstone, who brought in 
the Bill, declared he had in -view, was to afford to the 
working classes a means of assurance which should be safer 
than their friendly and burial societies. Few of such socie* 
ties, however, grant assurances as high as 20/. ; 5/. or 10/. 
is as much as the average of their members require. 

The French Government has avoided this error in the 
life assurance department, recently instituted in France under . 
State guarantee. There is no minimum limit of assurance, 
but the maximum is fixed at 120/.'*^ The Government 
moreover, issues eollective guarantees to the friendly socie- 
ties themselves. 

If all limits on Government assurance were removed, the 
present system of offering small assurances to the working 
classes, without much reliance upon medical examination, 
might be continued ; while, with respect to the larger poli- 
cies, these would of course only be granted in accordance 
with the recommendation of the medical men consulted. 
The Government has always available the best medical 
skill, and the time might not be far distant when a sufficient 
number of lives would be assured through this means to 
enable the system to be carried to the fullest extent of its 
beneficent powers, so that no life whatever should be 
deemed absolutely uninsurable, but every man be admitted 
to the benefits of life assurance at a price corresponding to 
the actual state of his health. 

Whether an extension of life assurance in this direction 
be practicable or not, the result of the establishment of a 
Government office for general life assurance would probably 
be that it would be thought as absurd to set up a new 
speculative assurance office as it now is to establish a new 
voluntary savings’ bank. The history of savings’ banks, 
since the foundation of the Post Office Savings Bank, would, 
in fact, be repeated with regard to life assurance companies. 

Report of the Rcfyistrar of Friendly Societies in England for 1868, 
p. 72 
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Many of those which are now in a sound condition might 
continue to exist side by side with the Government office, 
the remainder would gradually seek absorption in it. For 
many years, perhaps, old associations and the slow growth 
of new ideas would continue to carry people to the assur- 
ance companies, but the other system would be steadily 
growing in the meanwhile. 

The whole force of this argument depends on the principle 
that life assurance is not a trade but a trust. If it is 
a trade, nothing could be more pernicious than for the 
Government to undertake it; if it is understood to be a 
trust, no private body could execute it equally well. We 
have no doubt the latter view will, in the end, secure 
general assent. 

While assurance companies continue to exist, however, 
provision for their future regulation will have to be made; 
and though we have little faith in the efficacy of returns, 
yet those set forth in Mr. Cave’s Bill it will be desirable 
to obtain. It contained also a clause with respect to 
amalgamations. This branch of the question requires some 
consideration. 

When a company becomes unsound the best, almost the 
only, remedy is immediate amalgamation, before its affairs 
fall into a worse condition. By this means only can its 
expenditure be sensibly diminished, its average of risks 
increased, and its policy-holders obtain better security. 
If, however, the amalgamation is so managed as to increase 
rather than diminish the expenditure, if the union takes 
place without a proper estimate of the risks on both sides, 
and the setting aside a sufficient amount to meet them ; 
then it must, sooner or later, lead to the bankruptcy of both, 
companies. 

We here use the word amalgamation ” in its popular 
application. In the strict sense of the term an amalga- 
mation of two companies can rarely, if ever, take place. 
The transaction is really a transfer of the policies and 
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assets of the one company to the other, in consideration of 
a payment in cash, or an allotment of shares, to the pro- 
prietors of the transferring company. 

In companies under the Act of 1862, sections 161 and 
162 regulate these transactions, and make them binding on 
all concerned, unless an order be made for winding-up by 
the Court within twelve months from the resolution for 
selling the business,” and the Court then refuses its 
sanction. The partnerships which existed before 1844 
are excluded from the benefits of this provision; and a 
recent decision {In re Family Endowment Society*) has 
subjected them to the provisions of Part VIII. of the 
Companies’ Act, relating to unregistered companies. While 
this decision is subject to appeal, it would be improper to 
comment upon it, but it may be remarked that it seems an 
extreme application of these clauses in the Act of 1862, 
to bring within tlicir operation a partnership, the transfer, 
or supposed transfer, of tlie business of which took place 
in 1861. As to tlie clauses tlicmselves, the policy of the 
Legislature in making a mere partnershij) a company for the 
purpose of winding-up, and for that purpose only, is open 
to grave doubt. 

Mr. Cave’s Bill proposed to enact that in all cases of 
amalgamation or transfer, copies of the agreement for the 
purpose, the actuarial imports, and lists of all payments to 
be made, shall be deposited witli the Registrar of Joint 
Stock Companies within ten days from the date of the 

completion of tlie amalgamation or transfer. If this be 
amended to, or defined to mean, the date of the resolution 
passed by the transferring company, then the provision of 
the Companies Act, which allows the Court to intervene 
within one year, ought to answer the purpose of protecting 
the assured against transfers injurious to their interests, 
as well as that of protecting shareholders against the 


* Weekly Notes, Nov. 27, 1869, p. 239. 
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revival, many years afterwards, of a liability they supposed 
to have been utterly extinguished. The assured would, 
at least, have the power of so protecting themselves, if 
they cared to exercise it. 

On the whole, therefore, though Mr. Cave’s Bill pro- 
vided only for the registration of certain documents, and 
was thus merely an extended application of the principle 
which, under the Act of 1844, had already been found to 
fail ; yet, coupled with the spread of better practical 
information about life assurance, and the lesson which 
policy-holders have learned of the risks they are incur- 
ring, it would be as effective in keeping those assu- 
rance companies which may survive in the safe path 
as mere legislation can possibly be. 

On most questions of efficient administrative control, 
the practice of the French is worth studying. By a 
Government regulation of January 22, 1868, assurance 
societies in France are subjected to the following pro- 
visions : — 

1. The capital paid up must not be less than 2000/., 
even where the subscribed capital is less than 8000/. 

2. The shares cannot be made transferable to bearer, 
until a reserve fund has been accumulated, equal to the 
uncalled capital. 

3. Twenty per cent, of the net profits is to be carried 
to the reserve fund till it amounts to one-fifth of tlio whole 
capital. 

4. The funds, less the necessary expenses, must be 
invested in real property. Government stock, Treasury 
bonds, or other securities created or guaranteed by the 
State, shares of the Bank of France, departmental or 
communal bonds, debentures of the Credit Foncicr or 
of railways having a minimum interest guaranteed by 
the State. 

5. Every policy must contain a statement of: — 

(1.) The subscribed capital. 
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(2.) The amount paid up; and whether shares have 
been made transferable to bearer. 

(3.) The maximum held on any one risk, without 
reassurance. 

(4.) The other kinds of insurance, if any, granted 
by the society, and the amount of capital ap- 
plicable to them. 

6, Every policy-holder, or any person authorised by him, 
is entitled at any time to examine the last balance-sheet, 
either at the head office of the society or at any of its 
agencies. He may also require a certified copy of the 
same on j)ayment of a sum not exceeding one franc. 

The measure we have referred to as introduced by Mr. 
Shaw Lefevre, in 1867, bore the title of the Life Policies 
Nomination liill.”* Its object was to enable persons to 
secure to their wives and children the benefit of assurances 
on their lives by nomination endorsed on the policy. For 
the luunbler class of policy-holders this advantage is obtained 
by the Friendly Societies’ Act (18 & 19 Viet. c. 63, s. 31), 
which provides that any person, on whose death a sum not 
exceeding 60L is payable by a society, may nominate his or 
her husband, wife, child, father, mother, brother, sister, 
nephew, or niece, to receive it. For those who effect policies of 
large amount, also, this benefit Is practically obtainable by 
the system of settlement upon trust. Between these two 
extremes, however, there is a very numerous section of the 
public, to whom Mr. Shaw Lefevre’s measure would be a 
great boon. 

Mr. Scratchleyf is the warm advocate of this amendment 
in the law, as he was of that for giving assignees the right 
to sue ill their own names, now conferred by the Act of 
1867. He petitioned Parliament in 1863 for these amend- 
ments. lie says of the proposed system of nomination: 


* Bill 19, 18(57, H.C. 

t “Treatise on Life As^ii ranee and Reversions.’* 


Layton, 150, Fleet Street. 


New Edition, 1807. 
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This is intended to remove the most important and forcible 
of the legal obstructions^ which press heavily on those to 
whom life assurance is most appropriate and valuable.” 

We will take for an example the case of a man who, 
being engaged ^Mn commerce or otherwise, and earning by 
his own labour a precarious income, depending upon his 
life, has effected an assurance in order to give his wife and 
family the means of support if prematurely deprived of his 
exertions. As the law at present stands, if the assured 
should die insolvent, or become so at any period whatever, 
after the policy has been effected, it would become the 
property of his creditors, to the exclusion of the widow and 
children for whose benefit it was originally obtained and 
kept in force, at, perhaps, considerable pecuniary sacrifice 
and self-denial. This result might, it is true, be avoided 
by making the policy the subject of a trust ; but there arc 
many reasons which operate to prevent small policy-holders 
from executing trust deeds, such as their expense, the 
difficulty of finding trustees, the complexity of their pro- 
visions, a natural desire to avoid transactions that involve 
legal formalities, which are so distasteful to men in all 
positions of life. And so generally do these objections 
prevail, that scarcely one policy in a thousand becomes the 
subject of a settlement upon trust. . . . Every man 
has nominally a legal right to protect his property from future 
debts, yet in the very cases in which one ought to be so 
protected, viz., where his means arc limited, and the 
amount secured by his policy is small, it is practically 
impossible for him to avail himself of his legal right to 
do BO. A state of the law which thus, practically, concedes 
to the rich, and denies to the poorer man, the privilege of 
setting aside a very small portion of his annual earnings, 
so small that no creditor could say the debt was con- 
tracted on the credit of it, or that the means of payment 
were thereby lessened, for the sacred puri)ose of supplying 
to his family the lack of his strong arm, should death lay 
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him low, could scarcely continue if it were generally 
understood.” 

With the urgency of this appeal we have every sympathy. 
Indeed, without waiting for the action of the Legislature, 
Mr. Bunyon has induced the directors of the company of 
which he is actuary to agree to grant settlement policies, 
by whicli they act as trustees for the assured. If even 
other companies were willing to follow this excellent lead- 
ing, still the Nomination Bill of Mr. Sliaw Lefevre would 
be nectary for Government assurances, and for numerous 
cases in which the settlement policy form drafted by Mr. 
Bunyon would not be available. 

We recapitulate briefly the amendments in life assu- 
rance law which we think desirable : — 

(1.) That all existing partnerships for granting life 
assurances should be required to register under the Com- 
panies Acts. 

(2.) That the powers of investment of assurance compa- 
nies should be restricted. 

(3.) That the provisions of Mr. Cave’s Bill relating to 
registration of accounts, and of the particulars of amal- 
gamations or transfers, should pass into law. 

(4.) That Mr. Shaw Lefevre’s Bill, for enabling the 
holders of small policies to nominate their widows or 
relatives to receive the sums assured, should pass into 
law. 

(5.) That the statutory limitation of the amount for 
which the National Debt Commissioners are empowered 
to grant life assurance {)olicics to 20/. as a minimum, and 
100/. as a maximum, sliould be altogether removed. 

If this be done, those, on the one hand, who are 
content with absolute security for the amount they set 
aside for their families may take a Government policy, 
and nominate the relative who is to receive the sum 
assured. Those, on the other hand, who arc dazzled by 
the past prosperity of some of the assurance companies. 
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and willing to cast in their lot with a speculative concern, 
will do BO with all the guarantee that can be devised for 
their safety. They will know how their affairs proceed, 
be able to check the company if it enters on a ruinous 
course, and to control the conditions of amalgamation or 
transfer, if that should become necessary. More cannot 
be done for them ; and, if these safeguards do not avail 
for their protection, they have only themselves to blame. 


Art. IL— the CITY COURTS. 

rpHERE are 500 County Courts in England and 
Wales, the annual loss on which, some quarter of 
a million, is made good out of the taxes. There is one 
City ” County Court, the property of the Corporation of 
London, the business of which will for the present year 
leave a net profit from the fees of some 5000/. after 
payment of the Judge, the City Solicitor as Deputy- 
Registrar, and the otl^er officials. The cause of the 
disparity is the same in each — the number of plaints. In 
the latter the number, although mostly small business, 
pays a respectable profit; in the former, although more 
than a million plaints may be issued by the 500 courts, 
the average sued for being little over 2/., certain heavy 
loss accrues. A remedy has been suggested, by simply 
reducing the present heavy court fees on debts between 
5/. and 20/., and allowing the attorney some trifling profit. 
Recent legislation has only tried ^hicfFcctually) to force 
suitors into the County Courts by refusing costs in the 
higher tribunals. The result was clearly shown by the 
judicial statistics for 1868. While writs of summons were 
reduced in number by 44,000, or more than a third of the 
whole, the average of the business in these 500 County 
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Courts was reduced from 21. 7s. each in 1867 to 2L 1«, 3rf., 
although the number of plaints was increased some 30,000. 

The fact is, that in the majority of County Courts the 
total fees received do not pay the Registrar and Bailiff’s 
salaries, and in a large number of instances there is not 
enough taken even to pay the Registrar’s minimum salary 
of 1207. Several places indeed produce less than 50i., ajid 
one only 307. from all the year’s fees! The salary of 
country Registrars is certainly too low for gentlemen who 
must be practising solicitors, and (except in the City Court) 
act as judges in trying undefended causes, and this mini- 
mum of 1207. is increased in a very unsatisfactory way : — 
47. for each twenty-five plaints beyond 200 entered in the 
year, and as the average is only about 27., and only half 
the plaints reach a hearing, the total fees rarely average 
more than 4^. each, or about the extra salary for the 
Registrar alone. ^The ^^City” Court, however, having no 
other court to affect its receipts, is a very flourishing con- 
cern in a financial sense. In all other respects its position 
is most anomalous. This court is a substitution for the old 
Court of Requests held by Commissioners under 5 & 6 
AVill. IV. c. 94, and derives its present jurisdiction from 
the Act 15 Viet. c. 77, a Local Act obtained by the Cor- 
poration to extend their first County Court Act of 1847 ; 
and the large powers given by the Legislature show very 
forcibly the necessity for the same careful supervision of 
Bills introduced into Parliament by the Corporation of 
London, as that wealthy body always exercises in respect 
to all Bills, Government or otherwise, in the least degree 
affecting their interests. 

The County Courts Act, 1850, had given the General 
Courts optional jurisdiction to 507. and the City reasonably 
enough asked for a similar extension, but so little was their 
Local Act scanned, that it contained a clause depriving 
Plaintiffs not recovering more than 507. of all costs of suit, 
if the action might have been brought in the SherifTs 

VOT . XXVIIT. — NO. LVI. r 
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Courts unless the Judge specially certified the action to be 
fit for a superior court. In two very material points the 
jurisdiction of the City Court is also much larger than any 
other County Court. (Ist.) Where Defendant was employed 
only in the City, or had been so employed within six 
months of plaint. (2nd.) Where any part of the cause of 
action arose in the City without the necessity of any 
leave of Judge or Eegistrar. Had the lawyers in either 
House scrutinised this Local Act, it is most improbable that 
any of these additional powers would have been conceded, 
more particularly that of depriving Plaintiffs of costs 
between 20/. and 50/., while all suitors elsewhere in the 
kingdom had an option between the County and Superior 
Courts. The Corporation also took the power, then pos- 
sessed by the other County Courts, to levy Qd, in every 
plaint exceeding 205. towards a building fund. This has 
been long since repealed for all the general courts, 
(although by reason of the loss in the great number of 
courts the total fees arc not reduced,) but is still claimed 
and received at Guildhall Yard by the Corporation, in trust, 
we presume, for suitors. When the clause in the City 
Act affecting costs of suit between 20/. and 50/. came 
before the Judges, much surprise was expressed, and it very 
soon became a dead letter by their lordships invariably certi- 
fying for costs, and notwithstanding the vigilance of the 
five able lawyers employed by the Corporation, this power 
was swept away by the last County Courts Act, 1867, 
and by sec. 35 of that Act, the words County Court ” 
used in that or any future Act, are declared “to include 
the “ City of London Court,” and the rules and orders in 
force for the time being for regulating the practice of and 
costs in the County Courts, and forms of proceedings 
therein, are to be in force in the said City of London 
Court, to the exclusion of any rules and orders then in 
force in that court,” reserving only powers for the Corpora- 
tion to receive the fees. The County Court Act, 1867, as 
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our readers know, contained several very useful provisions, 
especially secs. 2 atid 3. By the 2nd section creditors 
exceeding 21. for goods sold for trading' purposes can by 
filing an aflSdavit, given in the schedule to the Act, obtain 
a judgment for half the hearing fee, unless defendant gives 
the Registrar notice of defence. By section 3 the very 
convenient power given in 1856 to all suitors, resident or 
carrying on business in any of nine Metropolitan County 
Courts, to sue their debtors, resident or carrying on busi- 
ness in any other of such courts, is expressly extended to 
the City Court. On this useful section much needless 
trouble is thrown on suitors in the City Court. Although 
the Judge frequently explains the benefits of this section, 
and advises suitors to use it, when plaints are taken to the 
Registrar’s Office, on entry the clerks are directed to 
inquire where the cause of action arose, and if there be 
any reason for considering same to have arisen in any part 
within the City, the summons is always issued under the 
Local Act of 1852, and fees for foreign service under that 
Act charged instead of the general County Court scale. 
L^nfortunatcly the Judge is powerless to interfere directly, 
he does, however, all in his power to discourage this course 
by requiring suitors in such cases to prove a cause of action 
in the City, and nonsuits frequently happen, where plaintiffs 
had a clear right to sue in this court under the section in 
question. The extra cost of the summons issued under the 
old Act is generally trifling, but the increased expense in 
fees is carried through the proceedings. Consent * judg- 
ments, for instance, under sec. 3, would only be half 
the amount of the old fee, and jury causes, applications, 
and notices also lower. 

By secs. AQ and 17 of the County Court Act, 1867, 
Registrars are required to try undefended actions on 
contract, and to settle amount of instalments in admitted 
cases. The City Court has quite as many plaints as the 
largest Metropolitan Court (the number during 1869 was 

T* 9 
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about 16,000) and this court Has also since January 1, 
1868, been to all intents a County Court. Wo have also 
seen the extra matters of jurisdiction this court retains 
under the Local Act of 1852, and to these must be added 
the Admiralty jurisdiction under the Acts of 1868-9. The 
learned Judge and the Assistant-Kegistrar are everything 
thajt could be desired by the public and profession. Tlic 
offices of Registrar and High Bailiff have, however, been 
vacant several years, and upon oj^ening the court after 
the autumn vacation in 1868, the Judge, in pursuance 

I 

of rule 8 of the Consolidated Orders, under the Act of 
1867, appointed a qualified solicitor to act as Deputy- 
Registrar in the absence of the City Solicitor, w’hoso other 
official duties prevented his personal attendance in court, 
and who, we understand, in fact, had refused to attend in 
court, and this gentleman sat in court several days as 
Deputy-Registrar, and exercised, for the only time in this 
court, the j^owers of the Act in trying undefended causes. 
Although more than a year has elapsed the suitors still 
wait the pleasure of the Corporation to appoint a Registrar 
competent and willing to discharge the duties in court. 
So much for the rules of court in the City C^ourt.’' As 
to the fee of 6r/. in every plaint exceeding 20.v. towards 
the building fund, although this must now amount io 
thousands of pounds, the old court in Guildhall Yard is 
the most inconvenient, the dirtiest, and from the crowds 
necessarily collected (the Judge himself having to try all 
causes, both defended and undefended), comparatively the 
smallest, alike destitute of any proper ventilation or firing, 
therefore equally unsuitable as a court in all seasons. Tlic 
only accommodation for bar and solicitors are two benches, 
cabable of sitting five each, one of these being used for the 
jury when required. The daily average of causes exceeds 
100, and more frequently 200, and as no constable or 
officer is employed to keep order in the offices and 
approaches, the number of touters and hangers-on greatly 
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exceeds any other court. Surely a little of this building 
fund might be usefully applied, if not in building” a 
suitable court proportionate to the business and receipts, 
at least in providing some necessary accommodation for 
suitors, if indeed the time has not arrived for sweeping 
away all special powers and privileges of this City Court. 

The Lord Mayor’s Court is a municipal court — we believe 
the oldest in the land. Its practice is more like that of 
the Superior than the City Court. The regular Judge 
is the Recorder of London in office, with a permanent 
Registrar and Deputy-Registrar. All these offices are 
now held by gentlemen of undoubted legal ability, and, 
since the last abortive legislative attempt to force suitors 
under 20/. into the County Court, the business of the 
court has very much increased, to the satisfaction, we 
believe, of nearly every one, not excepting defendants as 
a rule, for although some moderate costs arc allowed 
attorneys for all their work in cases exceeding 5/., the 
court fees being very small, the total in ordinary cases 
little if anything exceeds the County Court, without the 
annoyance. For instance, the costs against a defendant 
under 10/. are 185 6rf., and under 20/. only 24s. lOrf., while 
the court fee for summons alone in an ordinary case in the 
County Court, say 9/. and 19/. respectively, would be 10s. 
and 20s. ; and the judgment by default would be even more 
in favour of the Mayors Court, being, for these cases, 
only 7s. 6r/., and 12s. extra, against 18s. and 38s. respec- 
tively in the County Court for hearing, obligatory, unless 
the defendant consents to a judgment, in which case half 
the latter fees are saved, and then some costs will almost 
necessarily be incurred for witness and attorney. We have 
no desire to praise the Mayor’s Court unduly; but the 
contrast in the sort of business attracted by their scale of 
fees, certainly justifies the opinion that County Court fees 
are unduly high, and that -their reduction would benefit 
all parties, including the ordinary tax-payer, who now 
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makes up the serious deficiency in their annual accounts. 
There are two matters, however, in the Mayor’s Court 
which we should like carefully considered. The power to 
remove their judgments into a Superior Court for the purpose 
of execution. This especially in small cases (say under 
20/., and beyond this there is no difficulty in suing in the 
Superior Courts), we consider acts oppressively on debtors 
in this way. We have seen that a judgment, say for 19/. 
odd, is obtained for about 2/., and the action may have been 
served anywhere in England, but if execution against 
defendant’s goods is required, the attorney’s extra costs 
are over 2/., and the sheriffs’ fees some 3/. Much as 
we admire the present practice of this Municipal Court, 
we think suitors should be limited to the process of the 
court they select, and not be allowed thus to increase costs 
against debtors. It should be remembered that the Mayor’s 
Court is strictly a local court, and until the Corporation, 
with their usual success, obtained their Local Act, the 
Mayor’s Court Extension Act, 1857,” no process could 
be served outside the City boundaries ; and therefore the 
i*emovals of judgment were comparatively harmless. This 
court also exercises v^ry large i)Owers of foreign attach- 
ment,” by which, a very old custom of London, 

money or goods hr **.h€ hands of a third party within the 
City may be attached to answer any debt sworn to bo 
due by their owner. By this custom such debtor is 
required to be solemnly called at three separate courts 
before such attachment issues ; but, by the modern practice 
of this old custom, the attachment issues instanter upon 
an action being commenced, and an affidavit of indebted- 
ness filed, and so far from the debtor, tlic defendant beincr 
“three timea aolemuly called,” he is carefully kept in the 
dark that an action is commenced. The action in attach- 
ments in practice never being served. This “ foreign 
attachment,” by the same vigilance of the Corporation 
lawyers, has been carefully exempted from the “ Debtors* 
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Act, 1869.” As law reformers we would desire some proper 
examination into this old custom, and, without wishing its 
destruction, should like to limit its operation at least to 
causes of action properly belonging to the City of London, 
if indeed it should not be restricted to the same powers of 
attachment possessed by all the superior courts and other 
inferior courts by the Common Law Procedure Act, 1854.” 

In many respects we consider the Mayor’s Court, and 
its Local Act also, models for future County Court legis- 
lation ; but, if intended for general instead of corporate 
benefit, many details would need revision, e.g. why should 
objections to the jurisdictions be limited to a plea which 
necessitates appearance in person, and, where defendant 
succeeds, no costs allowed. In the other City court suitors 
often speculate in actions against debtors at long distances, 
but, when they fail to shew jurisdiction, the usual result 
follows as to costs of defence. The doubt often arises 


wdiether two separate courts in the same locality, like the 
City of London and Lord Mayor’s Court, are necessary 
or useful. Why not amalgamate their respective functions, 
availing of the Mayor’s Court procedure above 61. for its 
manifest advantage to suitors, and leaving smaller debts to 
be disposed of, when undefendedS^y the Registrar, as 
provided by the last Act, and enti||^l|K opposed cases for 
the Judge’s list, say, once a week. " i'his would give an 
extra Judge for contentious business, and, at the same 
time, effectually relieve the Judge of the City Court from 
the matters of mere routine, which at present employ so 
much valuable time. We throw out this suggestion on the 
assumption that the City ” Court will retain a separate 
and Local Act ; for ourselves we should greatly prefer 


jdacing the City of London in all respects on a level with 
Westminster, Lambeth, and all the principal towns and 
cities of the empire. Wc will hope that the Judicature 
Commission now sitting may inaugurate a new system for 


the benefit alike of suitor and practitioner. 


Q. M. W. 
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Art. IIL~EXEMPTI0N OP PRIVATE PROPERTY 

ON THE OCEAN. 



OREMOST amongst the vexed questions of public law 
which press for a solution^ is the exemption of private 


property on the ocean from capture and confiscation as prize 
of war. 

The cases on this branch of the law of nations range 


themselves under two classes — first, where the trader who 
engages in commerce with a belligerent power is the subject 
of a neutral State ; and secondly, when the country of which 
he is a subject is itself one of the belligerents. Of these 
cases the former is that which it is proposed in the first 
instance to examine, not only because it involves more 
directly a conflict of law, but also from the larger com- 
mercial interests with which it deals. 

It may be useful at the outset to state what the position 
of the law on this subject is, as laid down by judges and 
text-writers of authority on the law of nations. It is thus 
stated by Chancellor Kent — It is,” he said, a well settled 
doctrine that there cannot at the same time exist a war for 
arms and a peace for^ommerce,” ^ And to a similar effect 
is the language of Sir William Scott — There exists,” he ob- 
served in a well-known case, such a general rule in the 
maritime jurisprudence of this country, by which all trading 
with the public enemy, unless with the express permission 
of the sovereign, is interdicted. It is not a principle pecu- 
liar to the maritime law of this country ; it is laid down by 
Bynkershock as a universal principle of law.” t This doctrine, 
which may be known as the rule of identification, thus so 
explicitly stated, and at the time of universal acceptance, 
rests on two theories or positions, one peculiar to the law of 


* 1 Kent’s Com., 75. 
t The Hoop., I Rob. Rep., 201 . 
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England^ the other, of more general obligation as an axiom 
in jurisprudence. The first of these is the principle alluded 
to by Sir W. Scott in the case quoted, that, by the law and 
constitution of this country, the sovereign alone has the 
power of declaring war and peace ; and the second is, the 
position that, under the law of nations, on the commencement 
of war, each citizen is so closely identified with the govern 
ment of the State of which he is a member, as to become 
personally an enemy of the nation with which his country 
is at war. To adopt the language of a distinguished Ame- 
rican judge, Every individual of one nation must acknow- 
ledge every individual of the other nation as his own enemy, 
because he is the enemy of his country.^’ And again — 
Whatever relaxation of the strict rights of war the more 
mitigated - and mild practice of modern times may have 
established, there has been none on this point. The universal 
sense of nations has recognised the demoralizing effect that 
would result from the admission of individual intercourse 
between States at war.”* 

Connected with these two propositions is the further 
principle under which sea-borne property, whether ships or 
goods, is from the mere circumstance that it is sea-borne 
placed in a different category, and is the subject of different 
laws from property on land ; this dist^ction lies at the root 
of the modern theory of the law of prize. 

These principles were not, it is to be observed, laid down 
without qualification. At the same time that they took their 
place amongst the admitted doctrines of the public law of 
nations, they were guarded by certain exceptions which have 
also received judicial sanction, and the recognition of which 
has led to the direct conflict of law which exists on these 
subjects. These exceptions have operated to produce that 
alteration tO which Sir W. Scott referred when he spoke, 
not without much censure, of those whose aim it was to 
change the nature of hostilities as it has ever existed amongst 

* By Ch. J. Marshall, in The Rapid.” S, Cranch’s Rep., 155, 
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mankind^ and to introduce a state of things which had not 
yet been seen in the world — that of a military war and a 
commercial peace.* To the proposition, for example, that 
tbere cannot be at the same time a war for arms and a 
peace for commerce was attached the qualification, which 
during the recent war with Kussia had such a large influ- 
ence on commerce, that trade with an enemy might be 
carried on by the express license of the sovereign ; an ex- 
emption from the liabilities and forfeitures arising out of 
a state of war, which it was further held should receive a 
most liberal construction, f Again, the trader who was a 
subject of a neutral State was warned that the first duty of 
one in his position, was wholly to abstain from direct or 
indirect interference by way of aid to either of the bellige- 
rents — absolute non-intervention being of the very essence 
of neutrality. But it was at the same time no less dis- 
tinctly laid down in a cause before a great tribunal, and 
in the language of a distinguished judge, That commerce 
on the part of a neutral with a belligerent constituted no 
offence against the law of nations; and that even when 
armed vessels or munitions of war were the subject of sale, 
the neutral shipper of such articles was not, in the absence 
of specific treaty engagements, an offender against his own 
sovereign, or liable ,to be punished by the municipal laws 
of his own country. The transaction was a commercial 
adventure which no nation was bound to prohibit, and 
which only exposed the persons engaged in it to the 
penalty of confiscation.” | And this doctrine, in support 

* The Maria, 1. Rob. 340. 

t 4 Rob. 11. 13 East, 332. And see Duer’s Marine Insurance, vol. I. 
p. 594, et seq. 

X By Story, J., in the Santissima Trinidad, 7 Wheaton’s Inter. Law, 
p. 283, The same doetrine was upheld in our courts recently by West- 
buiy, 0., in ex parte “ Chavasse” jurist N.S., May 20, 186.5, and by Dr. 
Lui^ngfton in “ the Helen,” ibid., Dec. 20, 1865. See, on the other hand, 
PhiUimore, Inter. Law, vol. III., p. 821, et seq.^ who differs from Judge 
Story on the point whether the sale of the munitions of war to a belli- 
gerent in the territory of a neutral is illegal ; such a transaction he holds 
to be contrary to the principles of eternd justice, and the reason of the 



Exemption of Private Property on the Ocean, 


219 


of which may be cited almost every authority of weight 
on questions of international law, has recently been the 
subject of investigation in the courts of this country, where 
it has received implicit confirmation. 

So that we have here one cardinal rule, namely, that the 
neutral may trade with a belligerent, subject to the incidents 
of capture and confiscation, of which as a matter of adven- 
ture he takes his chance. On the other hand another 
conflicting rule obtains, which is at least of equal force, 
that a neutral shall not interfere in the Avar in any way 
whatever. Trade with an enemy in like manner is for- 
bidden to a subject of a State at war; and this doctrine 
has in its turn received extensive qualification by the 
system of licenses under which such a trade is openly 
permitted. These principles present a direct conflict of law. 
The exertions indeed of modern jurisprudents and states- 
men have in recent times been directed to reconcile them, 
and to lessen as far as may be the severity of their incidence 
on the neutral trader, and decisions of courts and acts of 
governments have advanced so far in the adjustment of the 
questions of commerce with an enemy or a belligerent, as to 
suffer it, as we have seen, to be carried on suh modoy that is 
to say, subject to the rights of capture and confiscation if 
contraband. Thus a proceeding which in one view of it cannot 
but be regarded as a marine tort of the gravest kind, is on the 
other hand declared to be at the same moment a legitimate 
transaction of commercial adventure, and one clothed with 
its proper contractual obligations. In fact,” as observed 

by Lord Westbury, in a recent case, the act of the neutral 
trader in transporting the munitions of war to the belligerent 
country is quite lawful, and the act of the other bellige- 

tliing, and that in principle there is no difference between the permis- 
sion to a neutral to warlike implements, and that of allowing the 
enlistment of troops ; both being in his judgment alike inconsistent with 
the duties of neutrality. Of the superior morality of this view of the 
case, and the greater advantage that would ensue from its strict 
observance to the avoidance of international complications, there 
cannot, it would appeal*, be any doubt. 
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rent in seizing and appropriating the contraband articles 
is equally lawful. Their conflicting rights are co-existent^ 
and the right of one party does not render the act of the 
other party wrongful or illegal.”* 

But this is not the only exception which has broken in 
upon the rule^ that trade with an enemy or belligerent on 
the part of subjects of a State at war, or of a neutral State, 
in 'articles contraband or of use in war, is illegal. The 
doctrine of domicile as governing the allegiance of private 
persons, and determining their status as a matter of public 
law, has had its influence in assisting private persons to 
escape from the rigour of the rule as laid down by Sir W. 
Scott, for under the law of nations the national character 
of a person as neutral or enemy is determined by that of 
his domicile ; but yet the property of a person may acquire 
a hostile or neutral character, as the case may be, wholly 
distinct from, and independent of, the nationality that springs 
from personal residence. There is,” to use the expression 
of a great judge, a traffic which stamps a national character 
on an individual independent of that national character whicli 
personal residence may give him.” f And this doctrine which 
dissociates the private character of a trader from the artifi- 
cial personality, so to speak, which springs from commerce, 
enabling him at the same time to fill two characters, and by 
insisting on the immunity attaching to one to escape from 
the obligations and disabilities incident to the other, cannot 
but have, and has had, a wide operation in preserving for 
private property exemption from the consequences of war. 
It supplies another instance of that struggling of an ever- 
growing commerce to get quit of artificial hindrances to its 
expansion, and of its refusal to be bound by dicta which 
belong to a system of public law which seems destined soon 
to receive large modifications, if not wholly to disappear ; a 
system which owes its acceptance amongst English jurists 

* Ex parte “Cbavasse,” Jurist, N.S., May 24, 1868. 

t By Btoiy, J., in the San Jose Indiana, 2 Gall, Rep., 268. 
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more, probably, to the character and influence of one dis- 
tinguished judge than to any principle which can be relied 
on as a fixed element in jurisprudence.* 

The truth is that the proposition, that there cannot be at 
the same time a war for arms and a peace for commerce^ a 
condition of things towards which the necessities of modern 

transactions are surely gravitating and forcing upon the 

• 

acceptance of statesmen and jurists, was regarded with much 
distaste by the school of civilians of which Sir William Scott 
was the chief. The whole course of Admiralty decision, in 
cases where the rights of belligerents and those of neutral 
States conflicted, shows that they came with averted eyes 
to any concession which would serve to give the staUis of a 
neutral power a more defined or favourable place in the 
public law of nations. And certainly there can be but little 
doubt in the mind of any one who has investigated the 
subject, that the problem, how to give effect in the adminis- 
tration of international law to the growing power of com- 
merce, and to assist in placing neutrals or private traders in 
the position which they would assert for themselves, so as 
to surround their contracts with the necessary legal sanctions, 
presents difficulties of no common kind. For example, one 
principle on which this doctrine of the incompatibility of 
war and commerce has been made to rest is, to use the 
language of Sir W. Scott, the total inability to sustain 
any contract by an appeal to the tribunals of one belligerent 
State on the part of the subjects of the other ; and, in giving 
judgment on a case in which the point arose, f he goes on 
to remark that ** the peculiar law ” of our own country 
applies this principle, which he admits to be less politic,” 
with great rigour, an observation which may without in- 
justice be extended to all cases in which that law had 
occasion to deal with the rights of neutral countries or 

=» For example — the rule of war of 1756, forbidding all commerce 
with the colomes of the^ enemy, has now taken its place amongst those 
principles of public law which have fallen into desuetude. 

The Hoop, 1 Rob, Rep., 201. 
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the property of private persons, in connection with contracts 
springing directly or indirectly out of a state of war. * But 
in the received view of his position the individual alien enemy 
hadj as the phrase went, no persona standi in judicio ; he 
was totally exiex; and as his contracts could not by any 
process known to the law be enforced, they were held 
not to be, in one view of them, legal contracts at all. 

This question has hitherto been treated as one of law 
resting on the assumption of the identification of the indi- 
vidual with the State, and the consequent resulting respon- 
sibility. But, in truth, the theory, however convenient for 
purposes of government, seems wholly artificial. Is there in 
principle any such identification? The right of commerce, 
for instance, of that trade which consists in the free appli- 
cation of individual labour and enterprise to the supply of 
the necessities of mankind, and the free circulation of 
wealth, has it in its own nature anything in common with 
acts of . governments based, perhaps, on treaty obligations 
more or less obscure, and the violation of which Involve 
considerations rather of polity than of morals? Or can it 
be derived from the State, which, however it may prescribe 
the conditiona under which trade can be carried on, cannot 
give that trade existence, or do much more than remove 
obstacles in the way of its growth and extension ? And so 
again — an inquiry which is collateral with the preceding — 
is there in the reason of the thing any ground for the 
distinction which, as a point in the law of nations, has been 
so much laboured, and which lies at the root of the modern 

^ ** The great authority, the penetrating sagacity, and the inimitable 
style, of Lord Stowell, who filled the chair of the High Court of 
Admiralty in England during the whole of the last great European 
stn^gle, nave served to vindicate the system of law which he admin- 
istered, and even to palliate acts of cruelty which a judge of inferior 
reputation might have hesitated to enforce. But the jurisprudence of 
international courts would fail to perform its hi^h duties in regulating 
upon legal principles the differences of empires, if it were not so 
guided smd administered as to meet^ the wants of a i>rogressive age, 
and to apply to these delicate (questions the more humane and tem- 
perate maxims which have happily prevailed in every other branch of 
public affairs .” — Edinburgh Review, July, 1854. 
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theory of tho law of prize^ between goods the property of 
private persons on shore and the same property when in 
the form of a cargo afloat ? How can these so differ in 
principle as to justify the capture and confiscation of the 
latter, or the loss arising from its being detained and sent 
into port for adjudication, while property of the former 
class is wholly exempt from a procedure so disastrous, or 
at beat vexatious? If the plunder of an industrious mer- 
chant be thought disgraceful on land, why should the 
proceeding be regarded with greater favour because it takes 
place at sea ? * 

That an individual citizen,” observes Sir Travers Twiss, 
of a neutral State should be liable to be treated as an adhe- 
rent of a belligerent power, whilst the nation itself of which 
he is a member maintains neutrality, presents no difficulty.” f 
This statement of the law is no doubt correct, but the 
converse of the proposition, which if adopted would give 
extension to private commerce, has not as yet been admitted. 
For the private trader, a member of a State at war, is under 
the existing law of nations identified with the State of which 
he is a citizen, to the extent of subjecting his property 
sailing under its flag to capture and confiscation. If there 
is a separation of interests in the one case for the sake of 
the belligerent, why not in the other for the sake of the 
trader ? 

These are some of the considerations which embarrass the 
treatment of this difficult and interesting subject. Two 
forces arc in antagonism — ^War and Trade ; how can these be 
reconciled, or do they admit of reconciliation? Amidst, 

* “ Private property,” says Wheaton, ** is exempt from confiscation 
■with the exception of such as may become booty in special cases, when 
taken from enemies in the field, or in besieged towns, and of military 
contributions levied upon the in habitants of the hostile territory.” Inst. 
Law, p. 420 ; and see Twiss, “ Law of Nations,” Time of Wai*, pp. 108, 
135 ; as to the refined distinction, which, however, is well settled, between 
shipping found in an enemy’s ports, and which is liable to seizure or 
confiscation, and cargoes, tne property of private x3ci*sons, which are 
on all hands exempt from such couceqnences. 

t “ Law of Nations,” Time of Wai*, p. 435. 
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however 5 the conflict of opinion on the question, one fact 
presents itself which cannot be set aside, and that is, that 
while war is unnecessary, and, in theory at least, may be 
regarded as capable of iiidetinite mitigation, and ultimately 
of ceasing to exist altogether, the necessities of trade have 
increased, are still increasing, and with every hour’s growth 
in progress and civilization demand room for expansion and 
development. If, therefore, in any system of law two prin- 
ciples are found opposed, both of which are at the same time 
the subject of judicial recognition, as having certain rights 
attaching to them capable of being enforced, but of which 
one is in harmony with the advance of nations, while all 
the efibrts of society are directed to abolish the other, it 
is not difficult to see which of these forces will be In the 
ascendant, and suffer in its advance no opposing rule, whether 
of the law of nations, or in any system of jurisprudence 
worth the name, to occupy any place. It is, in the meantime, 
obvious that the position in which this question is placed by 
contradictions so palpable, finds international law compara- 
tively powerless as a means of pacification, just at the point 
where its intervention as an efficient method of solving any 
difficulties that may arise in the intercourse of nations is 
most needed. Such a state of things involves this conse- 
quence amongst others, that it is o]>posed to the observance 
of a true neutrality in any real sense of the word, and it 
may also lead, in the present state of the growth of manu- 
facture and transportation of commodities, united with tlic 
increased legislative favour shown to trade, to further com- 
plications which it is eminently desirable should be averted 
in time of peace before their influence on property, national 
as well as individual, is felt during a state of war. 

It remains to notice one aspect of this question tlpon 
which much stress has been laid by those civilians who 
wish to see the existing rule on this subject maintained 
or even extended as a principle of public law bearing on 
the intercourse of nations. During the Crimean war the 
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rule of intercourse with the enemy was much relaxed^ 
not only by England but by France and Sussia. The 
Order in Council of April 15, 1854, permitted British 
subjects to trade freely to Buesian ports not blockaded, 
in neutral vessels, and in articles which were not contra- 
band of war^ but not in British ships.* The French orders 
were to the same effect. The Bussian Declaration of April 
19, permits French and English goods, the property of 

French and English citizens, to be imported into Bussia 

• 

in neutral vessels, f The French and Bussian Grovern- 
mcnts also allowed private communications, not contraband 
in their nature, to be exchanged between their subjects by 
telegraph, t 

Upon these Orders in Council, which it is obvious indicate 
a marked advance in the removal of the disabilities which 
In time of war pressed so heavily upon neutral States, it 
has been observed by a learned writer that they must be 
regarded as special regulations adopted from reasons f 
policy applicable to that war, and as to which each nation 
must in any future war judge for itself. This is inferred 
chiefly fi’om the subject not having been one selected for 
deliberation by the parties to the Declaration of Paris in 
1856. But, in truth, when once a step of this kind in 
national progress is made in advance retrogression is im- 
possible. The concession made takes rank amongst the 
allowed principles of public law, and it may well have 
been thought by the diplomatists assembled at the congress 
that the question was one which might safely be left for 
solution to more just views and the increasing necessities 
of commerce. The position of the case is this : — on one 
side is the view, now so generally adopted both by private 
merchants and corporate bodies, that, , as stated by Mr. 
Dana,§ all trade should be left free, and that the opera- 

* London 'Gazette, April 18, 1854. t London Gazette, May 2, 1854. 

I Courrier dee Etata JJnia, 23 July, 1855. 

§ Wheaton’s International Law, by Dana, 401. 

VOL. XXVIII. — NO. LVI. 
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tions of war should be confined to government property 
and persons and vessels in belligerent employment ; an 
opinion which is supported by the argument that the com- 
merce of such a country as England is too vast to be 
protected by her navy, and that she would lose more than 
she would gain in a contest of captures with any power; 
and that if direct trade with enemies was not permitted 
the only consequence would be that neutrals would carry 
the cargoes/and the belligerents would not be crippled in 
commerce or resources except as to the employment of 
their own ships and sailors; a result which would not 
operate to the advantage of England. To this may be 
added that such an extension of private rights as is here 
advocated would render privateering unnecessary. The 
reasoning in support of the opposite view rests on that 
theory of international law which identifies each citizen 
with the policy of his government in war; a theory which 
may be termed as that of association. On this side of the 
controversy may be ranged the authorities of Mr. Justice 
Story in America, who, in a well-known case,* observes on 
the inconsistency of permitting an American citizen to carve 
out for himself a neutrality on the ocean when his country 
is at war, and of allowing an engagement to be legal which 
confirms in him the temptation or necessity of deeming his 
personal interests at variance with those of his government. 
And to a like effect is the opinion of Sir R. Palmer, in 
England, who has stated in so many words that a political 
war and a commercial peace are inconsistent. 

This Utter view has the support also of Professor Dana, 
one of the most learned of American publicists, who, in 
his edition of Wheaton’s International Law thus expresses 
himself : — 


^^The truth is, the most humane, and often the most efficient 
pmrt of war, is that which consists in stopping the commerce and 


• The “ Julia/* VIII., Cranchi, Rep. p. 180. 
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cutting off the national resources of the enemy. • . . Driving 
his general commerce from the sea, and blockading his ports to 
keep neutral commerce from him, must diminish his resources 
and tend to coerce him. It is the least objectionable part of 
war. It takes no lives, sheds no blood, imperils no households, 
has its field on the ocean which is a common highway, and deals 
only with persons and property voluntarily embarked in the 
chauces of war for the purpose of gain, and with the protection 
of insurance. War is not a game of strength between armies or 
fleets, nor a competition to kill most men and sink the most 
vessels, but a grand national appeal to force to secure an object 
deemed essential when every other appeal has failed.”* And 
again — “ Nations should have it in their power to coerce the body 
politic they are at war with, by a coercion applied to all its 
citizens, in all their interests, and to identify the private interests 
of each of their own subjects with the national fortunes in the 
war.” 

This reasoning is not without its force, and the argument 
has lost none of its value from the way in which it has been 
stated by the learned author. We may well hesitate, how- 
ever, before we admit it conclusive upon the important 
point of international law which it is employed to enforce. 
On all hands it is conceded that the exercise of the summum 
jus of war must be modified by a regard either to treaty 
stipulations, or the higher obligation of observing good faith 
on the part of nations engaged in a state of war. It is, for 
example, the allowed right of a belligerent to confiscate 
the enemy’s property found within its ports on the breaking 
out of war. The absolute riyht to convert such property 
is inherent in the sovereign power of every State. But 
the usage of nations, and the principle of reciprocity, im- 
poses a limitation upon the exercise of that right which no 
people is at liberty to set at nought. And so with 
concessions to neutral rights and in favour of private 
property on the ocean. It has been urged that to yield 

* Dana’s Wheaton, note, p. 401. 

Q 2 
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on this point would be impolitic, inasmuch as by identifying 
each indmdual citizen for the purposes of war with the 
government of which he is a member, he becomes, it is 
said, more directly interested in bringing the hostilities 
from which he suffers to a rapid conclusion. But, in the 
first place, this reasoning seems wholly opposed to the prin- 
ciple under which large concessions — which cannot be now 
recalled — ^have been made to private commerce, and also to 
be at variance with the more equitable spirit in which im- 
plied international obligations have, in modern times, been 
interpreted. The argument pushed to its logical • extreme 
must be, that all mitigation of the evils of war is impolitic, 
because by lessening the intensity you prolong the duration 
of hostilities ; a view which, if followed to its legitimate con- 
sequences, would simply forbid any interference whatever 
with the extreme exercise of the rights of war, or any efforts 
to soften its rigour. 

If the present rules and practice obtain, and this country 
engages in war with a maritime people, as for instance the 
Americans, the first consequence would be that the entire 
carrying trade would pass into the hands of a neutral 
State. But there would be a further result. It is on all 
hands allowed to be desirable, and it was one of the points 
considered at the Congress of Paris in 1856, that pri- 
vateering should be abolished. The matter fell through 
at the time from the plenipotentiaries being unwilling to 
concede the further point (insisted upon by the United 
States as a condition precedent) that private property at 
sea should be exempt from capture. Now, to a nation who 
has no regular, or but a small naval force, privateers fitted 
out under letters of marque constitute a most legitimate 
and valuable part of the military marine. They arc the 
means of rendering the mercantile seafaring classes of the 
population directly available for purposes of war ; and bear 
the same relation to national or public ships that volunteer 
troops on land have to the regular army. The employment 
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of such vessels is therefore the only means whereby a State 
which does not maintain an armed fleet during peace can 
hope to contend against a great naval power during war. 
At the same time this force is from its very nature exposed 
to much irregularity^ and is liable to abuses from which, 
owing to their more strictly defined character, public 
vessels of war are free. Its abolition therefore, and the 
confining of naval operations to ships regularly fitted out 
and commissioned, would have the result of abridging the 
duration of war, of rendering needless the vexatious and 
practically useless right of search, and avoiding those com- 
plications and that injury to commerce which is so likely 
to arise from the employment of an irregular and imper- 
fectly disciplined marine. Under no circumstances, however, 
can an approach be made to this result save b^ rendering 
the use of such vessels almost or entirely needless, by sur- 
rounding the property of private persons at sea, wherever 
found and by whomsoever carried, with a protection which 
should be enforced as a recognised rule of public law and 
usage of nations. 

In fine, the tendency of modem opinions on this interest- 
ing question, certainly amongst continental and American 
jurists, is to confine the operations of war, as on land to armed 
and disciplined troops, so at sea to the public commissioned 
ships of the belligerents. On the other hand, in the 
interests as well of humanity as of trade, the persons and 
property of citizens who are not identified with the cause of 
war otherwise than by being subjects of the powers engaged, 
should be as much as possible exempt. By a process of 
reasoning, similar to that which in the interests of neutral 
powers severs the cargo from the ship in which it is con- 
veyed, it is with justice argued that the property of com- 
mercial persons and bodies corporate should be subject to no 
other burdens as incident to a state of war than the liability 
to additional taxation ; or, if goods are directly in transit to 
a belligerent port, or are openly contraband, or the trade is 
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of a hostile character, such as conveying signals between 
fleets, and conveying hostile persons or papers, to capture 
wd confiscation as prize of war. The maxims still in theory 

i. 

bindings that there cannot be at once a war for arms and 
a peace for commerce/’ and that each individual citizen is 
an enemy of the country with which the State of which he 
is a subject is at war^ will gradually^ like the rule known as 
the rule of war^ of 1756^ forbidding a neutral to trade 
between a parent State and its colonies, fall into desuetude, 
and be no longer spoken of by civilians, or enforced by 
international tribunals, as binding principles of international 
law. 


Art. IV.—THE LAND QUESTION. 

The Law of the Farm. By H. H. Dixon, Esq., Barrister-at- 
Law. London : Stevens and Sons. 1863. 

The History of Land Tenure in England and Ireland. By 
W. F. Finlason, Esq., Barrister-at-Law, Editor of 
Reeve’s History of the English Law.” London : Stevens 
and Haynes. 1870. 

P ROBABLY the most interesting aspect of the Irish Land 
Question, at least to English readers, is its bearing on 
the land question in England. 

As a writer in the Times observed : — 

^‘Mr. Goldwin Smith concludes one of the best of his works— 
the essay on ^ Irish History^, and Irish Character ’ — with a calculation 
of the advantages to be derived by England from its union with a 
country less settled than itself, and among these possible benefits he 
enumerates the origination of wholesome reforms. Englishmen are, 
in comparison with Irishmen, so well off and so fairly satisfied witli 
their institutions and their progress that they might bo disposed, as 
far as they themselves were concerned, to neglect desirable improve- 
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ments; whereas in Ireland the necessity for these improvements 
being more pressing and manifest would force the subjects forward 
for discussion, and then the discussion would lead to the establish- 
ment of principles applicable with advantage to the rest of the 
empire. Just so; as Mr. Gold win Smith also remarked, in Ireland 
the relations of landlord and tenant have first been made the 
subject of debate.’v 

This accounts for the intense interest taken in the subject 
in this country, so soon as it was once ascertained that the 
Government really intended to deal with it; English land- 
lords of the highest rank and position — and even peers of the 
realm — immediately addressed themselves to it in earnest, 
and the result of discussion was most remarkable. As the 
Spectator observed : — 

<< There is something perfectly astonishing in the progress made by 
the Irish Land Question within the last few months. It is almost too 
great to bo trustworthy. Years ago, when we suggested the principle 
of a perpetual settlement, — such a settlement as that of the land in 
Bengal, — as the true remedy, wc did not then say, and do not now 
say, for the economical^ but for the political miseries of Ireland, our 
suggestion was treated in the press as that of a political eccentricity 
not far removed from lunacy. When Mr. John Stuart Mill took up 
a very similar ground two years ago, and published his celebrated 
pamphlet on the Irish Land Question, he was not very much more 
favourably received. Even the extreme Radicals treated his proposal 
as monstrous, and had he made in Parliament a motion founded on 
his pamphlet, it is not likely that he would have got three English 
Members to follow him into the lobby, and not many Irish. 
Well, at the present moment, a perpetual settlement in Ireland, t.e., 
fixity of tenure for the tenant in all cases except that of non-pay- 
ment of rent, is so far from being a mere chimera, that there is at 
present no party in Ireland, not even the uUra-Conservative, which 
does not contain a number of strong advocates for it, while the land- 
lords can scarcely get any newspaper to take up their side, or to 
brand the new doctrine as one of confiscation.” — Spectator ^ 
September 25. 
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Mr. Charles Buxton, in the first of a series of useful and in- 
teresting letters on the subject, made some similar remarks. 
The progress of the question, he said, in the course of a few 
months, had been astounding. It was agreed, on all hands, 
that there must be security of tenure ; compensation would no 
longer satisfy the Irish tenant. This was not surprising. A 
quarter of a century ago the Devon Land Commission re- 
ported that the tenant was entitled to compensation, and 
repeated measures for the purpose of securing it have been 
prepared, and more or less approved ; even a Conservative 
Government brought in a Bill for retrospective compensation. 
Yet, after a quarter of a century of abortive attempts at 
legislation, the Irish tenants were told at last by the imperial 
Legislature that they had nothing to expect from legislation, 
and that they must take care and provide contracts, and not 
only so, but contracts in loriting ! What was the effect of Mr. 
Cardwell’s Acts and Lord Clanricarde’s Bill. Contracts in 
writing 1 As if it mattered a straw whether the contracts were 
in writing or not, if their terms were oppressive. Or, as if the 
Irish tenant would not be only too happy to have fair and 
equitable contracts if he could get them. And as if the 
whole evil was not that he was unable to get them, because in 
an unequal position as compared with his landlord. That was 
in effect just what the Devon Land Commission reported 
twenty-five years ago. And, in the face of this, to tell the 
Irish tenant to get good contracts, and have them in writing, 
was an insufferable and offensive insult. It was adding insult 
to injury in the most irritating and exasperating form. 

Of course this could not satisfy a Liberal Government, and 
Lord Granville, on their part, declared that they were not 
as yet prepared to legislate on the subject. It was full 
time. No one can doubt that the state of the land question 
was the fruitful cause of trouble and agrarian outrage. Thus 
the Times spoke of one well-known case : — 

*‘Let us take the example of Mr. Scully, of Ballycohey. It is such 
men that have compelled the State to legislate on the social condition 
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of Ireland. Mr. Scully was the owner of lands held by a certain 
number of tenants. He gave them notice that, unless they assented 
to contracts of tenancy, giving him the power to oust them at a 
moment’s notice, they must immediately yield possession. They felt 
themselves powerless in the presence of their landlord, they knew 
there were others ready to become tenants, they knew they had no 
place to which to turn if they quitted Ballycohey, and they or- 
ganised an attempt to murder Mr. Scully when he proceeded to serve 
his notices upon them. Yet Mr. Scully acted strictly within his legal 
right. He said, as any landlord may say, ‘ Agree to my terms, how- 
ever fantastic, capricious, inequitable they may be, or quit.’ ” 

Nor was this at all an isolated instance. Other and similar 
cases have, from time to time, occurred, which read the same 
dreadful lesson. There are two reported in the Timely and 
stated and commented on by the Spectator. 

Two such coses of agrarian murder have been elucidated in the 
papers of this week, — one, the case of ‘ Clarke v. Knox' by the 
Times' Commissioner in Ireland, — case in which the unfortunate 
tenants were served with notices of ejectment by a proprietor wishing 
to sell because the proprietor wishing to buy would not buy except 
free from all sub-tenancies. They were assured that these notices 
were only formal, and then directly the transaction had been com- 
pleted, they found, to their cost, that they were really to be ejected, 
in spite of all these assurances, — though the agent was so shocked at 
the transaction that he threw the whole onus of it on the proprietors, 
and declared that if the tenants were turned out, it would be an 
* unparalleled outrage.’ The other case is almost equally illustrative 
of the true cause of the hatred felt for the law, and the sympathy 
felt with vindictive murderers who have wreaked their vengeance on 
those who chose to enforce the law. It is the case of Mr. Hunter’s 
murder in Mayo, the history of \rhich has been lucidly told in the 
Echo. In that case, Mr. Hunter, a Scotchman, had taken the lease 
of an estate on which rights of turf-cutting had been held from time 
immemorial by a certain number of peasants, but the reserve of these 
rights had, by an oversight, been omitted from the lease. The 
grantor of the lease at first himself paid the lessee,— Mr. Hunter,--*- 



234 


The Land Question. 


enoogh,-<»it waB only 3/. a year, — to cover these poor persons’ rights, 
as the re^rve of their privilege had been left out owing to his own 
negUgepco. But when this gentleman sold his estate to a new 
proprietor^ Mr. Hunter raised his demand from SI, a year to 10/, 
a year, which the new proprietor was unwilling to pay ; and ac« 
cordingly Mr. Hunter brought a suit against one of the peasants who 
cut turf for trespass, and the man was fined 5s, and charged 48/. for 
costs,— the decision going against him through some defect, it is 
supposed, in the getting-up of the poor man’s case. The peasants 
had regarded it as whot, in fact, it was, only a dispute between the 
lessee and the proprietor — their rights having been so long un- 
questioned — ^and when one of them was suddenly fined 48/. costs 
and his crops seized by Mr. Hunter by way of distress, the rage in- 
spired by the act was so great that Mr. Hunter was murdered.” 

And then the Spectator observed, commenting upon these 
cases : — 

** These two cases are perfect sample cases of the wrongs which 
give rise to these fearful agrarian crimes, and to the still more 
dangerous hatred of the law, as a law deliberately unjust to the 
peasant, and therefore earning for such revenges the sympathy of 
the people. Now, what seems pei'fectly clear is, that to undermine 
this spirit, to turn the feeling of the peasantry towards the law into 
one of respect for a just law which protects and never robs them, 
it is absolutely essential that tenancies-at-will in Ireland should 
virtually cease ; that there should be a fixed minimum term, at 
least, within which no tenant should be dispossessed, except for non- 
payment of the rent agreed upon — that the presumption should be 
on the side of the tenants, at least for a fixed time, and not on the 
side of the owner. ...... 

And, in point of fact, the more evidence accumulates on the 
sutgect, the more certain it becomes that the root of the political 
disease of Ireland — ^by which we mean the root of that popular 
spirit which excuses agrarian crime and regards the Government as 
its natural enemy — ^is the shamefully insecure position of a people 
who see themselves always exposed to the danger of being suddenly 
and arbitrarily deprived either of the fruits of their own hardJy- 
eainied labour, or of customary rights which by long usage they 
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have learned fairlj enough to regard as their own. There are very 
few agrarian murders in Ireland which, when carefully inquired into, 
do not turn out to be due to some such flagrantly unjust disposseS' 
sion. And yet there are numbers of such flagrantly unjust dispos- 
sessions which do not ever lead to murder, and of which consequently 
we hardly hear in England,” 

Nor could it be deemed any adequate answer to suck cases 
that they were comparatively rare : for at all events they did 
constantly occur, and that often enough to infuse an element of 
constant apprehension and insecurity into the whole relation 
of landlord and tenant. As a writer in the Times observed ; — 

“The real grievance, as we have so often pointed out, is the 
general insecurity of tenure — an insecurity far greater, in fact, than 
prevails in this country, and infinitely more baleful in its influence, 
inasmuch as the population which sufiers under it has no other in- 
dustrial resource but agriculture. It is vain to speak of this griev- 
ance as ‘sentimental,’ because evictions are now rare, except foi* 
non-payment of rent. Ai'bitrary evictions may now be rare, though 
not so rare as many suppose, but it is a very few years since they 
were common, and not long since thousands of Irish homes were 
annually desolated by clearances, not without excuse on economical 
grounds, but morally indefensible. But let us assume that arbitrary 
evictions are and always have been rare ; that is, that not above a 
few hundred families have been driven in each year to the workhouse 
by the march of agricultural improvement. What follows f Are 
not agrarian murders rarer still, oven in the very worst year^ and 
yet do not ten or twenty such murders spread an universal sense of 
insecurity ? Is it, then, so unreasonable that a number of arbitrary 
evictions which looks small when compared with the half-million of 
Irish tenants, should nevertheless be quite sufficient to make the great 
mass of Irish tenants feci as if a sword were hanging over them ? 
Nor is this by any means the whole case. Trifling as the proportion 
of arbitrary evictions may be, the number of notices to quit served 
every half-year is known to be enormous, and is probably increasing. 

a great majority of instances,' it is true, no action is taken or 
/Ihteuded to be taken upon them, and the tenant may rest tolerably 



236 


The Land Question. 


safe against disturbance. They are served, in fact, as a mere 
formality, the motive being to keep alive the landlord’s right of 
resuming possession, and to bar, if possible, the operation of any 
liand Bill which Parliament may pass. But how can such a 
practice fail to bring home to a tenant’s mind his absolute depend- 
ence on the will of an individual, and how can we marvel at his 
passionate longing for a practical security of tenure, which his ill- 
advised counsellors have taught him to call fixity of tenure 1” It 
is possible, we believe, without infringing tho laws of political 
economy or equity in the slightest degree, to quiet for ever this 
sense of insecurity.” — Times, November 5. 

It soon became recognised in England and Ireland that 
there must be security for compensation, and also against 
arbitrary eviction, for the two things were correlative, and the 
one without the other would be of little avail. In a very 
short space of time it was settled by public opinion that there 
must be an end to arbitrary eviction. And^ as the Times truly 
observed : — 

There are certain phrases which once spoken exhibit a revela- 
tion of the public mind from which there can be no recall. When 
the words * Household Sufirage,’ for example, were used by 
Sir Boundell Palmer as indicating the only sound limit of Electoral 
Beform, it was felt at once that it would be impossible to stop short 
of that line. In the same way the phrase, ‘ No capricious evic- 
tion ’ has been pronounced, and has excited an echo. The da}^ of 
^capricious eviction’ are passed by. Mr. Buxton quotes Lord 
Castlerosse’s declaration — ^ The occupier of the soil has a right to 
be protected from arbitrary or capricious eviction,’ — words repeated 
by Lord Fingall, and adopted in substance by the sons of the late 
Lord Lieutenant, the Duke of Abercorii — and concludes that the 
period of the uncontrolled subjection of the tenant to his landlord is 
over.’^ 

And it is most interesting to observe the gradual process of 
development of principles by which men were driven as to 
some great change in tenure. An English peer^ who is an 
Irish 'landlord; Lord Portsmouth; actually avowed at a public 
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meeting, that tenants’ improvements often amounted almost 
to the value of the fee simple : — 

<^lle denied the statements of certain class of speakers and 
writers, who spoke of Irish tenants providing their own buildings as 
the exception and not the rule. As an Irish proprietor he could say 
that there were few instances in which the buildings were provided 
by the landlord ; indeed, a friend of his who had resided in Ireland 
for a number of years had said that he could count those cases on 
his lingers. One objection to assimilating Irish tenure to English 
tenure was that tenants often laid out such a large sum of money on 
their estates that it would cost a sum nearly equal to the fee simple 
to buy them out if the landlord wished his land to change hands. 
That would not pay.” 

It would not pay for the landlord to compensate at such 
a rate, no doubt ; neither would it pay for the tenant to have 
no compensation, and to have to pay for his own improvements 
cither in rent or in purchase money. The only alternative 
would be a perpetual tenancy. And accordingly it was soon 
admitted that this was a natural result. The most important 
observers — English landlords, not likely to be too favourable 
to tenants — admitted something anomalous in the condition of 
the tenant in Ireland. Thus, Mr. Walter said : — 

You must be quite aware that the relations between landlord and 
tenant in Ireland are as different as anything possibly can be from 
the relations which exist between landlord and tenant in England. 
I am quite certain that if it were possible for the relations between 
landlord and tenant to be in England what they are in Ireland, 
nothing could preserve the harmony and good feeling which here 
exist, and have never been more conspicuous than at the present 
njpment. The. difference, in a few words, is this : in England a 
tenant takes a furnished house, and all the landlord expects is that 
he will keep it in as good condition as he took it. But in Ireland the 
state of things is different. As a general rule the tenant does every- 
thing ; he builds the very house he occupies, or if he does not build 
it he pays some outgoing 'tenant who has. The landlord does not 
provide a single shed or building, and it is an understood thing that 
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tbe tenimt doda everything except provide the land itself. It stands 
to reason that if a tenant takes an unfurnished farm, without any 
gilding or drainage, and with nothing but the naked ground ; if he 
has to put up buildings and provide all other agricultural furniture 
himself, and is then liable to be turned out at a moment’s notice, his 
fundture seized without compensation, that such a transaction fully 
deserves the epithet which Lord Clarendon the other day applied to 
it, of a * felonious act ’ on the part of the landlord. The state of 
things I have described has brought about the miserable state of the 
relations existing between landlord aud tenant in Ireland. They have 
got a thoroughly bad system from beginning to end. The best thing 
that could happen would be for the system existing in England to bo 
adopted in Ireland. It would be better both for landlord aud tenant 
that the farm should be let with all the permanent improvements 
done by the landlord, and nothing but the ordinaiy operations of 
agriculture performed by the teuaut. If it be impossible to get out 
of the present system — and I conceive that it will be impossible for 
a considerable time to come — the next best thing to do is to make 
such equitable arrangements as the case requires during the interval 
which roust elapse, and I believe there will be no real difficulty in 
effecting it if parties on both sides of the House arc prepared to do 
what is just and equitable — if the Irish landlords recognise under 
the present grave circumstances what is their duty, and Irish tenants 
are prepared to be content with what is just and equitable, and not 
set up^preposterous claims, which no English landlord would grant 
for one moment” 

And such opinions were put forth by Mr. Charles Buxton 
in his admirable letters on the subject. 

Even those English landlords who opposed any notion of 
laxity of tenure, dreading the application of it to England, 
opposed it on the ground that in this country it was not 
r^nired, and admitted the right of the tenant to compensation. 
Thus, at a Gloucestershire meeting, Earl Bathurst said : — 

^^Thle landowners were determined to do their duty. They were 
quite alive to the fact that property had its duties as well as its 
l^hts, and if they fiuled in the performance of those duties it would 
he for want of means to carry them out according to the requirements 
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of the public. He contended that in the face of the present good 
understanding between landlord and tenant, the interposition of 
Parliament — as far as this country was concerned — was not required. 
Tenants had their rights, landlords had their rights, and labourers 
had their rights; but they were the rights which the law gave them 
and no more. He ridiculed the idea that after the expiration of a 
lease there was a fixity of tenure. He agreed that the tenant had a 
right to demand compensation for improvements, indeed, he held 
such to be an equitable right.” 

And, as Mr. Dixon shows in his book, in almost all the 
counties of England local customs secure such compensation 
to the tenant. Tt is otherwise in Ireland as a matter of 
general law or general custom. It is only so settled in Ulster, 
by virtue of a local custom (which however throws the 
burden of compensation on the incoming tenant and not on the 
landlord), or upon the estates of good landlords, like Lord 
Dufferin or Lord Bessborough, who either give leases or 
compensation. The Earl of Bessborough at a public meeting 
said ; — 


« We every day see something connected with the land question 
brought forward, and sometimes schemes are introduced which make 
me doubt if I shall be here for the rest of my natural life. If I were 
obliged to leave I thiuk I should be regretted. Well, whatever 
change does take place, I trust that nothing will occur to interfere 
with that cordiality and friendly union that exists here, and which, 
I trust, will continue to exist to the close of our lives. I have 
endeavoured to do what I considered to be my duty in the position 
in which I am placed, and I have been ever met by my tenantry in 
a way that left nothing to be desired, 1 have found them industrious 
and reasonable, ready always to improve, and showing by their acts 
that they had confidence in me. I havo tried to make every in* 
dividual see that the capital which he puts into his farm, whether it 
was money or labour, which is the poor man’s capital, .would be 
always protected, and that he would i*eap the^ull benefit of it. That 
being the case, I do not believe that in this district any desire exists 
for great and radical changes* But this I, for one, will say, that if 
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by surrendering any of those rights and privileges, which might be 
misused} the peace and prosperity of other parts of the country will 
be secured, 1 shall readily do so. I do not believe that the tenantry 
of Ireland in general have the slightest wish to get rid of those who 
are their friends, as I consider a good landlord to be to his tenantry. 
This I will say, that, 1 drmly believe that by living together, as my 
tenants and 1 have done, we have shown to the world that the 
interests of landlord and tenant are identical, not, as frequently 
represented, opposite and hostile."* 

And no doubt it is so, and has always been so, where there 
are such landlords. And, for the most part, there are such 
landlords in England — men like Lord Grrey, Lord Portman, or 
Mr. Sturt, all mentioned by Mr. Dixon as giving either leases 
or compensation ; and if there were such landlords always or 
usually in Ireland — men like Lord Athlumney, for instance — 
there would be no land question. But unhappily it is other- 
wise, chiefly because, as Mr. Bruce, the Home Secretary, 
said, Six-sevenths of the land in Ireland is owned by 
Protestants.” 

The Timesy in one of its excellent articles, said : — 

^*It is admitted that many landlords believe sincerely that the 
power of summary eviction, though a power seldom to be exercised, 
is a trust confided to them for the good, not only of their own estates, 
but of their ignorant tenantry and the community at large. Probably 
few abuse it grossly, and most certainly the impatience of it riinong 
Irish tenants is mingled with revolutionary ideas, which, if adopted, 
must lead to anarchy. But this does not alter the fact, which no 
statesman can ignore, that equitable claims have been developed by 
this very shortsighted policy of landlords. A lease puts an end to 
all notion of title by virtue of occupation; but a tenancy-at-will, 
descending from father to son, and fortified by the expenditure of 
labour and money, with the landlord's assent, is the parent of cxpcc- 
fatious which gravitate towards fixity of tenure.” 

It was now sought to satisfy the tenantry of Ireland 
^ the establishment of what is called Ulster tenant-right, by 
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which the incoming tenant pays for everything and the land- 
lord pays nothing. The truth is^ that even in Ulster the 
custom has far from carried out what was originally contem- 
plated and intended by the authors of the settlement. An able 
Irish orgauj the Northern Whig^ observed^ that of the tenant 
custom of Ulster, the origin of it is not so easy to determine 
as may be supposed. A number of tenant-farmers, who were 
recently questioned on the subject, gave different answers, 
but no satisfactory explanation, from which the Whig con- 
cludes that it was not that simple and logical process which 
some people imagine, and then observes : — 

‘‘ No single system was rigorously carried out. There can be no 
doubt, however, as many of the Patent Rolls of James 1. testify, that 
great estates wore granted to favoured persons on the condition that 
they should give their tenants a real interest in the soil; that in 
general tenauts-at-will were not recognised, and that a fair security 
of tenure to the farmers was one of the conditions on which different 
lands were granted to the landlords. It is obvious enough that in 
those rude times English and Scotch colonists would not have been 
induced to cross the sea and incur all the dangers of undertaking to 
cultivate a barbarous and hostile country without having some 
security that they and their children who should come after them 
would enjoy the rewards of their industry. They came over here to 
sow the seed. They fully expected that they and their descendants 
should reap the harvest. And this was the intention of the Govern- 
ment. This is obvious from existing documents. Some tenant- 
farmers still living have been told of a time when their ancestors 
cultivated the land with the implements of husbandry in their hands 
and guns hung at their backs. The landlords certainly felt it to be 
their interest to promote security of tenure.” 

The writer argues that if Ulster tenant-right ie to be made 
the basis of legislation, the custom will have to beopme a law, 
and a very strict law. A very liberal valuation mil have to 
be placed on claims for unexhausted improvemenits. Sacrifices 
must be made by the landlord in the interest of peace and 

mere limited recognition of a tenant-right 

vofe III.— NO. Lvi. n 
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of hi. all acre, as in the Bill of three years ago, could not 
satisfy men who have a just claim to a much higher rate.” 

But what basis for legislation could be found in a custom 
’^hich varies so much that, as the Tinies^ Commissioner says, 
in some places it is five years’ and in others twenty years’ pur- 
chase. Moreover, in a twenty years’ purchase how great an 
approach is made towards fixity of tenure I Twenty years’ 
purchase would be the price of the fee simple. Thus we sec 
that, as Lord Portsmouth observed, such compensation would 
not pay, for the landlord would prefer perpetual tenancy, 
with periodical revaluations. 

The truth is, that to the most intelligent observers it has 
appeared that in the great matter of tenure of land, the 
general law is at variance with, or does not at all events 
sustain, the customary right as recognised in fact, so that it 
is felt that the customary right, not based upon any certain 
general law, rests on an unsafe and uncertain foundation. Thus 
the Times* Correspondent observed: — ** In the great matter 
of landed tenure, law, in theory, is at issue with fact and right 
in Ulster, as in the rest of Ireland. Here, as in the other 
parts of the island, law declares that a landlord is an absolute 
owner, though his estate may be subject to claims which 
morally abridge his rights extremely, and, in the face of the 
strongest custom, it will sanction his abolition of those claims, 
u,nd will even give him facilities for the purpose. Abstract- 
edly, therefore, it would appear as if the tenant of the 
North were in as bad a j)light as his Southern fellow — nay, 
in a worse plight, inasmuch as his tenant-right often far 
exceeds in value any equity which may belong to the other 
We know, however, that, in fact, the difference between the 
two is immense ; that the tenant of Ulster usually feels him- 
self secure and entitled to a real property in his holding, 
while the tenant of the South has no such conviction, and 
too often acts as though his tenure were a mere precarious 
annual possession. The simple reason is that, in the one 
case custom, acting with the force of local law, and resting 
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upon the happy traditions that unite the landed classes of 
the Norths does really restrain the law of the land^ and 
almost always yindicates the rights of the tenant; whereas, 
in the other, such a guarantee is wanting, and the tenant is 
left comparatively defenceless, unless he chooses to have 
recourse to agrarianism as his only safeguard. In the one 
case an imperium in imperio is created with all but controlling 
power; in the other there is no such salutary check, any 
check there is is feeble or bad ; and the result is that the 
general law is much less impeded in working injustice.” 
This implies that the general law does injustice, as it mani- 
festly does. 

Nor is this all. The custom, itself, is open to great doubts, 
and the Tlmes^ Commissioner observed : — 

It is obvious, too, that Tenant Right in its existing state 
contains the germs of serious and even perilous dissension, though 
the custom usually prevents their appearance. A landlord, in- 
fluenced by the law and his interests, is apt to consider the Right as 
a parasite from which his estate ought to be set free ; a tenant, 
looking from an opposite point of view, thinks of the Right as of a 
most sacred property — in all respects a part ownership in the soil. 
Their notions accordingly may conflict, and law being on the side 
of the landlord, he is tempted to carry out his ideas, and to assail 
or weaken the tenant’s position, though, as I have said, as a general 
rule, the custom prevents injustice or discord. Occasionally, how- 
ever, some wrong-headed person will violate the usage even directly ; 
and I have been informed of instances within Antrim and Down, in 
which Tenant Right has been practically annulled, by a raising of 
rent inconsistent with it, or by eviction without compensation. 
When such cases occur, the serious mischief of leaving the Right 
in its actual condition becomes strikingly and painfully apparent. 
The tenant’s property is inevitably confiscated, for his Bight — 
which, in the opinion of the country, is a valuable interest, and, in 
numberless instances, has been made the subject of lawful disposi- 
tion — is destroyed by a perversion of law ; and all the improve- 
ments he may have added to the land, which the Right alone, as a 
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rule^ protects, are losHn the general disaster. Such a proceeding iu 
truth is almost worse than anything which can occur in the South, 
inasmuch as the rights of the Northern tenant exceed usually those 
of his Southern fellow, and fortunately, agrarian crime has not 
followed in recent times, this is because such doings are so rare, and 

i 

general opinion so condemns them, that their evil influence has not 
been developed. Moreover, two or three cases of this kind, nay, 
even the rumours of such cases, have the effect of creating great 
discontent ; and had I not witnessed such things in the South, I 
should have been sui*prised at the evidences I have met of dis- 
satisfaction among Northern farmers, who actually had little or 
nothing to complain of, yet felt themselves injured because the 
Tenant Bight of some distant equal may have been invaded. Not a 
few of these men have declared to me that they felt insecure, that 
their Tenant Bight was an inadequate protection, that they too had 
a real grievance, and differing, as the great majority do, from the 
corresponding class in the South, they sympathise with them on the 
Land Question.” 

It is not to be wondered at, therefore, that the current has 
run strongly towards fixity of tenure, and it is observable that 
the Northern Whig went on to suggest something of the sort, 
and hinted that fines for such perpetual leases would only 
be fair, while on the other hand such perpetuity of tenure 
gets rid of all difficulties as to compensation. On the whole, 
therefore, it appears naturally enough, in the course of dis- 
cussion, to have swallowed up all other plans. Mr. Butt, 
who at first went in for sixty years’ leases, now is for perpe- 
tuity of tenure, which, however, is capable of any degree 
of fair modification. 

The Timesj in publishing Mr. Buxton’s letters on the 
question, introduced them by some observations, pointing out 
how the new law developed into security if not fixity of 
tenure : — 

, « We publish a letter from Mr. Charles Buxton on the Tenure of 
lAod in Irelandj which may bo accepted as an indication of tho 
atage to^iwhich speculation has advanced. Mr. Buxton claims to bo 
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heard as the holder of Irish laud under an indefeasible Parliamentary 
title granted by the Encumbered Estates Court ; but this position, 
which might excuse, if not justify, the strongest assertion of the 
rights of ownership, has not preyented him from studying the matter 
with the impartiality of an outsider. Ho goes so far as to declare, 
at the outset of his letter, that he no longer holds it necessary to 
prove that security ” as distinct from fixity ” of tenure must be 
granted to the Irish tenant. We entirely agree in this judgment. 
There will, of course, be persons insisting to the end that it is un- 
necessary and inexpedient to alter the existing relations of landlord 
and tenant in Ireland, but for practical purposes it may be assumed 
that the Irish tenant will shortly receive some sort of security in 
his holding.” 

The only question, as Mr. Buxton said, was what plan should 
be adopted. He rejected Mr. Caird’s, and also the Ulster 
custom ; and the Times observed : — 

“ We agree with Mr. Buxton in rejecting Mr. Caird’s suggestions. 
Mr. Caird proposes to fence around the landlord’s powers with such 
conditions that he would practically be stripped of all control, 
reasonable or capricious, over his tenant, while the tenant would 
still bo so far theoretically subject to his landlord that he would 
retain the sense of insecurity. It is true, indeed, that Irishmen have 
already rejected Mr. Caird’s proposals from both sides, and we fear 
wo must treat them, as a whole, as an impossible solution of the 
question. We dissent, as wo have said, from the grounds of Mr. 
Buxton’s condemnation of the proposed extension of the Ulster 
custom. Ho thinks he proves to demonstration that this extension 
would be a fiagrant confiscation of the landlord’s property.” 

The Times argued against this view, and upheld the Ulster 
custom, but its own correspondent had pointed out that it 
was impossible to define what it was, that it varied in dif« 
ferent counties, and that it could be got rid of by arbitrary 
eviction, and that it was greatly on the decline. To. this 
may be added that it is after all no adequate protection. He 
says 

> 

4 

A tenant who has paid 20/. an acre for a farm, legally a mere 
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tenancy-at-willy has bound himself in a Heavy recognizance to obey 
the injunctions of a landlord, who can, if he pleases, destroy his 
property ; he is pledged more or less to. submission from the con- 
sciousness of what authority may inflict. And though the custom is 
strong enough to secure the tenant in the great mass of cases, and 
though it has made him a free man compared to his fellow in the 
South, it does not save him from this sense of subjection ; and 
Tenant Right, unrecognised by law, has been found to be a powerful 
instrument to uphold the landlord’s influence. This has repeatedly 
been shown in elections and other political contests.” 

And after all, even assuming the custom valid, and legally 
binding, as it may be and usually is — a custom between in- 
coming and outgoing tenant, not as against the landlord, as it 
only affects him indirectly, not at all preventing him in point 
of law from evicting his tenant at the right termination of 
his tenancy, or raising his rent — it is a very indirect and 
uncertain substitute for legal security of tenure. Thus the 
Time$^ Commissioner observed : — 

“It is, however, when we come to consider tenant-right and these 
analogous equities with reference to our legal system that the resem- 
blance betweem them becomes most striking, and most distinctly 
challenges attention. In different degrees these common claims of 
the Irish tenant tend to engraft an interest in a landlord’s estate 
derogatory from absolute ownership ; in the case of the tenant-right 
of Ulster, an interest of a very decided kind ; in the case of the 
looser equities of the South, an interest less clear or less recognised, 
but, notwithstanding, usually respected. This interest, however, 
although it couHicts directly with a landlord’s legal rights, is not, 
either in the North or the South, protected by the State; and as a 
Southern proprietor may ignore any equity of his tenant in respect of 
improvements or of money laid out in the purchase of good-will, so 
a Northern proprietor, as a matter of law, may extinguish the 
tenant-right on his estates, either by unduly raising his rent, by a 
notice to quit, or by eviction, assuming of ^ course, as generally 
•happens, that legally his tenant holds only at will.” 

Whal would be tbe value of euch a custom as the ba<<is 
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of legislation? Moreover, some tribunal with compulsory 
power would be necessary. This was shown by a correspond- 
ence between Lord Portarlington and Dr. Taylor. The 
noble lord wrote : — 

Now that the excitement of tenant-right meetings in this part 
of the country has somewhat subsided, I feel that as a landlord I 
have some claim to learn from yourself, as having been chairman of 
one of the principal of these, meetings, and also as one who is known 
to hold wise and moderate views on the question of landlord and 
tenant, what we landlords are to understand to bo the real meaning 
of the words ‘ fixity of tenure,’ used so constantly both at the meet- 
ing presided over by yourself, and also at the other meetings held 
on this subject in other parts of the country. 

“If you remember, the words always used up to this year as 
embodying the fair demands of the tenant-farmers of Ireland 
were ‘ security of tenure.’ Now they are changed to ‘ fixity of 
tenure.’ 

“ Does the latter term simply mean the former ? If so, I as a 
landlord can most heartily join in them, and will willingly give my 
humble support in the House of Lords to any measure brought 
forward by Mr. Gladstone’s Government by which this may be 
secured to the tenants. 

“ But if ‘ fixity of tenure ’ really means (as in England it is 
understood to mean) the handing over the property of the land- 
lord to the tenant^ subject to a mere rcntchargc to the owner of 
the soil, then I say such a scheme deserves the reprobation and 
strenuous opposition of every honest man in the kingdom. I feel 
certain no Government would ever propose such a measure, or 
any Parliament be found to pass it. I feel certain, moreover, 
that no such idea ever entered your own mind while presiding 
at that meeting in Maryborough. If so, I quite join with you 
in believing that wo shall see this vexed question satisfactorily 
set at rest for ever, and that with restored tranquillity and con- 
tentment the prosperity and resources of this country will become 
greatly increased and developed.” 


To this Dr. Taylor replied in effect that he would be well 
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content with security of tenure if it could be got. But how 
(he asked) was it to be secured ? He could not see, he said, 
how^ unless it was by some tribunal of arbitration with 
compulsory powers. This seemed to be admitted on all 
hands^ and so the Times wrote : — 

**The necessary consequence of intervention on the part of the 
State between landlords and tenants in Ireland must be the creation 
of a -power — it may be the ordinary Law Courts, it must more 
probably be a local and accessible tribunal — authorised to arbitrate 
between the contending parties. They cannot, when left alone, 
settle their differences peacefully and equitably. That is the founda- 
tion of the whole matter ; and it follows that a third moderating 
authority must settle them for them. It does not follow that this 
third power, thus created and held in reserve, will often be cldled 
upon to act. We hope and believe that it would operate while 
actually inactive. If we had not this assurance, the prospect would 
be darker than it is; for it is scarcely conceivable how any com- 
munity, above all a community so strictly agricultural as the Irish 
people, could subsist if the relations of the cultivators of the soil and 
its owners were constantly referred to the judgment of arbitrators. 
We must, indeed, face the possibility while believing that it will 
never befall us. Our conviction is that the sense of there being over 
both a power strong enough to compel recalcitrants to acquiesce in 
just judgments will induce the most perverse to listen to reason 
beforehand. It must be remembered that even now the actual cases 
of flagrant wrong are comparatively few and rare. The unwritten 
law of tenure abiding in the minds of the peasantry is understood 
and respected by the mass of the landlords, and the peasantry in 
tiheir turn acquiesce in the fair claims of landlords. If this be the 
ease, not only now, when any infraction of the understanding 
between the two parties is punished by an organization of revenge, 
but habitually, when the landlord is apparently unrestrained by any 
sanction, how much more sure — ^we may say how certain— it is that 
the creation of a legal provision for determining and enforcing the 
equiti^ of tenancy will lead landlords and tenants to respect these 
equities without calling upon the superior power to them I 

It will he enough that the authority is at hand and ready to be set in 
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motion to insure in almost every instance the effects it is created to 
secure, and that without any formal exercise of its power.” 

The plan advocated by the Times waa a tribunal of arbi- 
tration^ to entertain appeals from tenants against the arbi- 
trary exercise of the power of eviction. This Mr. Buxton^ 
we think rightly, deemed inadequate. The Times advocated 
it ably thus: — 

<‘But now compare with the other schemes which Mr. Buxton 
discusses the proposal to erect Local Courts of Arbitration. We do 
not wish to prejudge a question Mr. Buxton half promises to 
examine, but we ask him to consider a few points connected with it. 
In the first place, it leaves the landlord in possession of his beneficent, 
while depriving him of his wrongful, power. The tenant, under 
notice to quit, or to submit to an increased rent, or to abstain from 
dealing with the land in any particular fashion, appeals to the Court, 
and the case has to be argued there. If it shall appear that he is 
farming properly, that he pays rent regularly, that the rent, ac- 
cording to certain prescribed principles, is a fair rent, in a word, 
that there is no reasonable objection to him as a tenant, he will be 
protected in his tenure or awarded a compensation for retiring. If, 
on the other hand, it appears that he is in arrears, or that he is 
exhausting the land so that there is no security for the rent of next 
year, or that he is sub-dividing, or that he is proceeding upon a plan 
of so-called improvement, which neither, from his own nor from the 
landlord's point of view, will justify the title, the landlord’s right 
will not be suspended. In a word, the tenant would get not merely 
security but fixity of tenure, subject to the condition of fairly 
farming. The landlord would retain all reasonable control, and be 
secured in the receipt of his rental. Mr. Buxton objects that the 
plan would involve expense ; but, in fact, it would work as a weapon 
always at hand, but rarely used. The Court would have to decide 
between grasping landlords and thriftless tenants. The mass of Irish- 
men would bo left as they are, save that they would be covered with 
a shield of security from ** felonious ” conduct. The great merit of 
the proposal to erect Courts of Appeal may be briefiy stated. At 
bottom it rests upon thi^ that there does exist what may be loosely 
described as a law of Irish' tenure now, which is respected as a law 
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by the great majority of Irishmen. But this which we call a law is 
not saeh) for it wants the sanction of the Legislatire authority. The 
proposal is simply to confer upon it that sanction. At present the 
sanction it has is the blunderbuss. It is admitted as a principle by 
landlords as well as tenants that the tenant has a moral claim to 
remain in possession as long as he does his duty by the land and pays 
his rent to the landlord, and, again, that the landlord has a claim 
to a periodical revision of the rental. Upon examination of the 
economic history of the country, the principle is found to be 
equitable and expedient, and suited to the conditions of its society, 
as might be inferred from the fact of its universal recognition. Is 
it not, then, the act of a statesman to give to it the sanction of the 
State instead of that of organized assassination ? 

On the other hand, Mr. Buxton argued against it with 
equal ability, thus : — 

In addition to these three leading proposals is that one of which 

the outline was shadowed forth in your columns, viz. t—That 

tribunals shall be established with authority to receive complaints 

from tenants threatened with eviction, and, where they see fit, to 

'protect the tenant-in-posscssion for a definite term,’ or, in some cases, 

to award him 'a lump sum as compensation for unjustifiable eviction.’ 

The advantages of such an arrangement seemed manifestly to be 

very great. On the other hand, it would be attended with heavy 

expense, and some doubt may be felt whether it would fulfil the 

essential condition of satisfying the Irish people. Who is to pay the 

expense of so protracted and difficult an inquiry % But, say that the 

arbitrator’s arbitrators — ^those to whom he has delegated his decision 

—report to him that the tenant does farm badly and ought to bo 

removed. Then comes the question, shall compensation be given 

him for his occupation-right? If so,>how much shall it bet But I 

• 

might go on all day with the perplexities that may — that almost 
certainly must arise. I will, however, add but one query more. 
I want to know whether the State is to support the wife and children 
of the arbitrator, after he has met his too probable fate, from those 
tenants to whose eviction he has consented ? . . . Again, is 

there solid ground for hoping that the Tribunals of Arbitration 
would be accepted in Ireland as a substitute for direct legal security 
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of tenure ? 1 noticed that when Lord Portarlington threw out that 
very suggestion^ the FreemarC s Journal (than which no paper in 
Ireland stands higher) and other newspapers at once replied, ^ Yes, 
but what about security of tenure?* We must not suppose that 
because this plan would harass the landlords it will, therefore, be 
embraced affectionately by the tenants. Look at the position in 
which it would leave them. They have risen almost as one man to 
demand, with intense earnestness, that they shall have security in 
their holdings. The Liberal party has virtually pledged itself to give 
it them. Yet, after all, they will find that security in their holdings, 
even for a time, is to be denied them ; that tenants-at-will shall be 
tcnants-at-will still, but that, henceforth, the tenant who receives 
notice to quit shall bo allowed to appeal to a tribunal of a perfectly 
novel kind, one, therefore, of whose fairness he has had no experience, 
composed, perhaps, of unknown strangers ; guided by canons of 
which he has no conception ; and he will have to prove to the 
tribunal that his landlord is not justified in attempting to remove 
him. And how is he to prove this 1 The landlord, of course, will 
resist his plea, and will do so, no doubt, through his man of business, 

r 

probably a solicitor, with a train of Avitnesses at his elbow, to show 
perhaps that the tenant had neglected his farm, or that his removal 
was necessary to some plan for the improvement of the property. It 
is unavoidable that the tenant, in resisting all this, must incur 
expense, to him, perhaps, almost ruinous.” 

Mr. Buxton, having thus argued against the plan of arbi- 
tration merely by way of appeal against eviction, pro- 
pounds his own plan, as more simple and effectual 

If these considerations be fully weighed, I think it Avill be felt 
that, while any plan which leaves it to the option of the landlords to 
give security of tenure or not would fall too short of the tenants’ 
demand, and would not effect any lasting settlement of the question, 
or bestow tranquillity on Ireland; on the other side, the Ulster 
scheme would be intolerably hard to the landlords, and pernicious to 
future tenants ; in fact, that it would be a gift, at the expense 
of those two classes, to the existing occupiers. . . . But now, 
for a moment, contrast with this tangled thicket of perplexities the 
perfect simplicity of the rival scheme, under which there would bo 
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no arbitrations, no valuations, with their uncertainties and their 
enormous unavoidable expense ; but every tenant would be a lease- 
holder under covenants of the simplest kind, laid down by Act of 
Parliament ; every landowner would know the exact limits of his 
power. The primary question, whether security of tenure is to be 
given or not, is altogether a separate one. In this discussion I pro- 
ceed on the assumption that we are willing to face these and other 
evils, and that for high reasons of public policy the Liberal party 
desires to give security (not fixity) of tenure, and that now the im- 
mediate question is, which of the proposed plans for bestowing it will 
prove to be the most just and the most effectual? Now, this being 
our postulate, the proposal for which I have attempted to plead 
would at least have this merit, that it would act upon it in a perfectly 
direct and straightforward manner.’^ 

His plan was, that there should be a presumption in 
favour of a long duration of tenancy, say forty or sixty 
yearp; the onus being on the landlord to displace it. 
This, he said, would really give security of tenure, 

*‘One thing I rejoice to observe— namely, that the respective 
advocates of these two schemes are perfectly at one in their funda- 
mental ideas. This is agreed on both sides, that * the landowner in 
Ireland must henceforth be disabled from evicting a tenant at his 
mere whim and pleasure;’ and, as you add, ‘the real point now is, 
in what way and to what degree shall this security of tenure bo 
enacted?’ This, then, is our starting point. Wo are going to give 
security (not fixity) of tenure to the Irish tenants. Of course, we 
are going to give them not an illusory semblance of security, but real 
bona fide security. It is essential that in studying this subject wo 
should lay hold of that fundamental idea with the strongest grasp.” 

The objections to Mr. Buxton’s plan were stated with 
most ability by the Earl of Airlie, who argued it thus 

" It is one of the radical vices of Mr. Buxton’s proposal that the 
sa^e rigid rule is to be applied, without the possibility of modifi- 
cation, to farms of all sizes and of all kinds, large or small, grazing 
or arable; to all tenants, thrifty and industrious or idle and im- 
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provident ; to all landlords, good, bad, and indifferent. One instance 
more. Nothing, it is well known, tends more to enhance the value 
of certain descriptions of land than plantations judiciously laid out, 
and this altogether apart from the value of the timber. The shelter 
they afford to stock is often a consideration of paramount importance. 
But under the proposed system of compulsory leases it will bo im- 
possible for a landowner to form plantations of this kind without^ in 
many instances, obtaining the consent of a large number of occupiers, 
from each of whom it may be necessary for him to take a bit of land. 
Those who know with what tenacity an Irishman clings to every 
fraction of an acre in his occupation will be best able to judge what 
chance there will be of improvements of this kind being carried out 
if landlords are to be compelled to give leases to every occupier of 
three years’ standing. I have brought forward some instances to 
show how these compulsory leases will operate in depriving land- 
owners of the power of improving their estates. But, perhaps, that 
is a question not very much worth discussing, as the landlord will 
have but little inducement to make improvements of any kind. Few 
men will desire to sink money in an investment which will yield 
them no return for a period of thirty-one years. For my part, I cannot 
imagine any scheme better calculated to foster absenteeism. The 
landlord is to be divested of all power ; he is to be forcibly relieved 
of all responsibility; he is to be reduced to a cipher. Why should 
he continue to reside on an estate in the management of which ho 
cannot possibly take any interest 1 It appears to me that the argu- 
ments, both political and economical, against Mr. Buxton’s proposal 
are absolutely overwhelming.” 

It could not but be observed, however, that the Earl 
of Airliea’ objections could be applicable to any long 
leases, although most leases are granted in England and 
Ireland by the best of landlords and with the best results. 
Here let us notice a fallacy fallen into by an able 
journal, the Pall Mall^ which, in one of its articles on 
the subject, said:— 

“ Fixity of tenure would ensure slovenly tillage. It may not do 
so, and apparently does not iu Belgium, France, or Hindostan ; it 
almost invariably does so in Ireland.” 
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Upon which Colonel Mure at once wrote to correct this 
erroneous impression hj pointing out that fixity of tenure 
did not exist in Belgium ; and then he fell into the 
similar fallacy of urging that tenancy-at-will was con- 
sistent with good cultivation. He wrote: — 

First, fixity of tenure, as between landlord and tenant, does not 
exist in any part of Belgium. In that country the land is, for the 
most part, let in leases of three, six, or nine years, the period being 
regulated, more or less, by the rotation of the crops, thus, to a certain 
extent, following the principle advocated by Mr. Caird. In one 
district of Flanders, the Pays de Waes, which is the extreme type of 
la petite culture^ the soil is cultivated almost exclusively by tenants- 
at-will. Throughout the rest of Flanders, where the subdivision is 
most minute and high cultivation prevails, four-fifths of the land is 
tilled by tenant farmers. In Luxembourg and the Ardennes, where 
much of the land is unreclaimed, and the existing cultivation is of 
the moat elementary and wasteful description, the proportion is 
almost exactly reversed. Throughout the kingdom about seven- 
tenths of the land in cultivation is in the hands of tenants. The 
above calculation excludes moorland and forests, the greater part of 
which belongs to the communes. In the case of leases the law lays 
down no statutory notice previous to eviction, except such as is pro- 
vided by local usage. The tenaiit-at-will, in the Pays de Waes, is 
subject to eviction, without any intimation whatever, up to the last 
moment of the agricultural year, la the different provinces the re- 
imbursement of the outgoing tenant for manure and seeds is regulated 
by usage, the observance of which is made compulsory by law.t. 

I 

Ulster tenant right, f.c., the purchase of goodwill by the incoming^ 
tenant, is unknown. Secondly, far from tillage by proprietors; 
ensuring good cultivation, the result is exactly the reverse. It will 
be found that in Belgidtn the quality of the husbandly is in exact 
ratio to the cultivation of the land by tenants and owners, the figure 
of merit being highest where the land is let to tenant farmers, as in 
the two Flanders, Brabant, llainault, Antwerp, and Liege, lowest 
where it is cultivated by the proprietors, as in Luxembourg, 
Limbourg, and Namur. Is it not a remarkable fact that the Pays 
*de Waes, where tenancy-at-will, and, as I am prepared to prove, its 
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attendant (evils, largely prevail, is so highly cultivated that it has 
received the appellation of the * Eden of Belgium ’ 1 ” 

But this mode of arguing is utterly fallacious, in con- 
founding law with fact. In this country tenancy-at<will is 
usual in agricultural tenancies^ but then the custom is to 
continue such tenancies unless there is some fair reason for 
terminating them. And then Mr. Dixon, in his Law of the 
Farm,” points out that in parts of England where there are no 
leases the same farm is occupied by tenants of the same family 
generation after generation, for century after century. But 
he also points out that in other parts of England there are 
leases, and that cultivation is best where there are either leases 
or customary tenant right. No one who has looked below 
the surface can suppose that actual insecurity of tenure is 
compatible with good cultivation. Custom often modifies 
law. And thus it is in this country, where, although in 
strict law the farmers are mere tenants-at-will, yet they 
are practically continued in those tenancies to the end of 
their lives. Thus it is with some parts of Ireland, as the 
Times^ Commissioner says : — 

“ The classes connected with the soil in this county (Fermanagh), 
which have shaped its destiny, and given it its social form, have 
for centuries lived together in goodwill ; and, in the relation of 
landlord and tenant, have treated each other with mutual regard, 
have considered their respective rights and duties, and have even 
lextended the gracious usages which have been the fruit of this 
of things to those once in a thoroughly subject position, 
nd still widely separated in race and religion. Society, accord- 
^ngly, has grown up under kindlier and more happy auspices than 
in less fortunate districts ; and the great relation of owner and 
S occupier of the soil having been placed ou foundations compa- 
ratively sound, security and progress have been the consequence.” 

Where it is so there is the less practical necessity for any 
alteration of the law by legislation, though it is questionable 
whether it is a healthy state of things, that which leaves 
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the cultivAtion of the soil legally at the mercy of the 

k I * 

landlorde At any rate there is^ however^ no great practical 
evil, though it has been observed by English judges that 
a species of tenancy is contrary to the ancient policy 
of the law.* But where it is otherwise, as it is in most 
parts of Ireland, the evil is one which calls loudly for 
remedy, and will no longer admit of delay. We rejoice 
that Parliament is to be called upon at once to remedy 
it. And as the discussion of the subject will necessarily 
open up great questions, and involve the whole relation 
of landlord and tenant, it is as well that there should be a 
history of the law on the subject, with a view to show 
what aid law may afford in legislation. 

This we understand to .be the scope and object of Mr. 
Finlason’s work. He has faith, it appears, in the his- 
torical method of solving great problems of legislation, and 
appeals to history upon this. He insists that history shows 
that from the earliest dawn of regular law in this countiy 
perpetual and inheritable tenure was] the rule ; and 
that it became obselete only on account of the extreme 
inconvenience of such tenure at fixed rents, when those 
rents became merely nominal. A rent of four shillings 
at the time of the Conquest was something substan- 
tial, and even as late as the reign of Edward IV. it was 
the price of a good horse, equal to 20L or perhaps 40Z. 
now. But in the time of the Tudors such rents began to 
be inconsiderable, and soon became utterly nominal, as we 
see by the old customary freeholds at rents of a shilling 
at this day. Such tenure, therefore, ceased, except in 
manors, where the provision for fines made up for the 
decline in the value of rents, and tenants had to agree 
from time to time to fair rents, and to pay fines for re- 
newal of tenancies. Leases for lives, often renewable for 
ever,, upon similar terms, succeeded to the old inheritable 
tenancy, and in course of time the customary yearly 


* 2 W* Blackstone’a Bep. 1174. 
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tenancy, continued generation after generation, became, on 
account of its convenience, most general. 

In this historical view of the subject, Mr. Pinlason 
thinks he sees the key to the solution of the question, and 
his view certainly in substance agrees with that of the 
most temperate advocates of the tenant’s interest in Ireland 
or England. He insists upon retrospective compensation as 
a means of enforcing perpetual tenancy, or, where the 
tenancy is to be granted to a new tenant, he hints at 
premiums or fines by way of consideration. He supports 
his view by reference to the Roman law as established 
in this country, and by the local customs, which he says 
embody it, and he appeals to Mr. Dixon’s book in proof 
of those customs. On the whole, the work is likely 
to be of interest and use in the discussion of the question. 

The most interesting aspect of the question, as we said 
at the outset, is its bearing upon the subject in England, 
and the deepest interest is taken in it. At an agricultural 
meeting at Wenlock, a farmer said : — 

“ The question was not one that affected the farmer simply, but 
the country at large, since no man in his senses would invest a 
large amount of his capital in the improvement of land so long 
as he had no security for its return : and the result was that 
many farms were but indifferently cultivated, and consequently 
much food was lost to the nation. His idea was that a legisla- 
tive enactment giving the tenant compensation for unexhausted 
improvements was necessary, and ho would move, ' That it is 
necessary for the encouragement of a better cultivation of the 
soil that legislation should be obtained to give to the tenant com- 
pensation for unexhausted improvements.’ Colonel Corbett, M.P., 
testified to the ability with which Mr, Davies had brought the 
matter forward, but considered that leases would be more gener- 
ally liked by both landlord and tenant than the plan proposed, 
and he did not see any difficulty in the way of granting leases. 
In his opinion the objection to leases was greater on the part of 
the tenant than on the side of the landlord. He (Colonel Corbett) 
VOL. XXVIII. — NO. T,VI. 8 
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had repeatedly offered them, and could not get his tenants to 
take them. He thought that no tenant could work as well under 
a Tenant-right Bill as under a lease, as in the latter case he 
would know how many years he had to depend upon to recoup 
himself for his outlay. After a lengthy discussion, in the course 
of which the Chairman showed that some years ago it was the 
custom in Salop to grant compensation to a tenant for unexhausted 
improvements on his leaving a farm, which is now the practice 
in Lincolnshire and Kent, and advised that, instead of asking for 
legislation on the subject, the old custom by common consent be 
resorted to, the following resolution was carried: — *That it is 
necessary for the encouragement of a better cultivation of the 
soil that legislation should be obtained to give to the tenant com- 
pensation for his unexhausted improvements in the case of buildings 
and drainage, the landlord’s permission having previously been 
obtained.’ A vote of thanks to the Chairman closed the proceed- 
ings .— Daily Post, 

There was another similar meeting, at which the Earl of 
Harrowby and the Earl of Lichfield were present. These 
things are significant of the deep interest taken in the 
subject in the country, both by landlord and tenant. 

Some of the arguments, even of Liberal members, against 
permanence of tenure, are obviously fallacious — confounding 
tenancy with property. At Ipswich Mr, Adair thus alluded 
to the subject : — 

He said he had some connexion with Ireland, and he would tell 
them what he really believed to be the case in respect to Ireland 
generally. It had been said that all the improvements which had 
been made in that country had been made by the tenants, and never 
by the landlords, and that, therefore, the suffering tenant must have 
the protection of the law against the exactions and harsh treatment 
of his landlord. Now, that was not the case, however much it may 
have been, and even then only with some qualifications in years gone 
by. He alluded to the Encumbered Estates Court, and with refer- 
ence to the evictions said such a process was by no means easy. It 
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seldom occurred, except for non-payment of rent, and he thought he 
was right in saying that in the last year there had been 1400 
evictions, or one in every 457 tenancies, which had been for non- 
payment of rent. If a landlord wishes to evict a tenant he has 
to give notice to the relieving officer of the union that he must 
prepare to receive the evicted man and family into the poor-house ; 
he must also give notice to the sheriff, and he is also bound to give 
notice to the tenant before ho is evicted. What he might call 
fanciful evictions, apart from non-payment of rent, were quite the 
exception, and not the rule ; but ho did not mean to say that it was 
not the duty of the Government, as far as they possibly could, to 
protect the tenant from capricious evictions. He was sure the 
Government Bill would provide some means of affording protection 
against such evictions, at the same time that it would also respect 
the rights of the owners, and protect them in the enjoyment of their 
property. He regretted the course pursued by the agitators, who, 
he said, had rendered it exceedingly difficult to approach the ques- 
tion and arrange the details. They had been preaching up a fixity 
of tenure, by which, so long as a man pays his rent, which is 
to be variable, and regulated according to the price of provisions, 
so long shall that man have an indefeasible right to the land he 
cultivates, and shall, in fact, come id and supersede the proprietor 
in the right to maintain and enjoy that land. No one would 
consent to hold laud on such an understanding, for the nominal 
owner would cease to be the proprietor, and would have merely 
a rent-charge upon the land.” 

Now, this was the entire error, for tenancy, even in fee, 
is quite consistent with the property being in the landlord. 
And here the history of the subject comes in, and is of use. 
Here we have an intelligent Member of Parliament ap- 
parently utterly unable to reconcile ownership in the land- 
lord with pennanent or perpetual tenancy in the occupant. 
Yet history shows that euch was the universal system in 
this country for ages. • The free agricultural tenancy was 
inheritable, and hence the term freehold ; ” hence also free- 
man ” and “ freeholder,” now synonymous phrases. Tenancy-at- 
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will, or leases for years, was deemed only fitted for serfs. 
At this moment manorial' tenancy is inheritable, only with 
the condition of fines on descent or alienationr Yet the 
lord is not less the owner. Nothing is more clear than that 
the freehold estate is in the lord in such case, though 
the interest is in the tenant. Such is the scope of Mr. 
Finlason’s book. His idea is that of perpetual tenancy 
purchased by premiums or fines, from which the compen^ 
saiion for past improvements is to be deducted. Thus he 
seems to have come to the same conclusion as Mr, Caird, 
who, at pp. 27, 28, says: — 

If Ulster farmers have hitherto found it profitable to pay a 
fourth or a third of the fee simple value for the mere right of 
occupancy, how much more gladly will they enter into an arrange- 
ment which in thirty-five years would make them the owners of 
their farms, at an annual charge not much greater than they are 
paying for their present uncertain tenure. For example, a tenant- 
right farmer has a farm of forty acres, the market value of which 
is 30/. an acre, equal to 1200/. This will yield in rent at the 
ordinaiy rate of purchase in Ireland : — 

“Four per cent, on 1200/. ... £48 

“ Instead of this he will pay to the Government, 
or to those holding its Guaranteed Land Deben- 
tures, 5 per cent, for thirty-fivo years 60 

“ Which is an addition annually of £12 

“But he will have a claim for his tenant-right, which, if 
equitably arranged between him and the owner, will more than 
clear off this annual balance, and leave him a positive gainer from 
the first by the change.” 

There seems a general agreement in some principle of this 
kind. The only opponents of it deny the right to compen- 
sation, and claim the property with all improvements for the 
landlord, without payment for them. This, however, Mr. 
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Finlason says, is contrary to tlie old law of this country, 
which has been extended to Ireland^ and he insists that it 
has only been by wrongful perversion of the law that the 
landlords in Ireland have evaded compensation^ or thrown 
the burden on the incoming tenant. He cites copyhold 
tenure as an ancient precedent and the modern land settle- 
ment as a recent precedent. And he contends that 
legislation^ to secure the tenant retrospective compensation 
for all past improvements, and to enable him to set ofF 
the value against fines or premiums for perpetual tenancy, 
will be only a restoration of ancient law and a restitution 
of ancient right. 


Art. V.— the CHAKTEKS OP THE CITY OP 

LONDON. 

By Mb. Serjeant Polling. 

rpHE charters of the City of London are generally iden- 
tified with the history of the British Constitution ; and 
yet there is hardly any subject pf such consequent interest 
on which the world outside Guildhall have so very indistinct 
ideas. 

We have all read of the hard-fought battles of old times 
between the Crown and the citizens of London respecting 
their ancient rights and privileges, and of the concessions 
which from time to time the Norman race of kings were 
forced to yield to the metropolitan City by way of recogni- 
tion of those rights ; and we all know that it was an express 
provision of the Great Charter that the City of London 
should have all its ancient rights and liberties. The more 
definite grants which the sturdy citizens wrung from the 
Crown during the York and Lancaster disorders, the good 
round sums by way of consideration for farther concessions 
which found their way from the City coffers to the empty 
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royal exchequers^ the very elaborate bargains which Guild- 
hall had to make with the Tudors and the Stuarts, the 
worse than questionable character of some of these, and the 
effect of the judgment of forfeiture of the City charters, 
in bringing about the national Bevolution of 1688, and the 
solemn Act of the first Parliament afterwards in restoring: 
all the City rights and privileges, are recorded in every 
history of England. 

That there must be something of more than ordinary 
importance in charters thus dealt with few would be in- 
clined to doubt. Sceptics are effectually put to confusion 
when they see how much is made of them in high places at 
this day : how on such occasions as Lord Mayor’s day or 
other municipal display when Guildhall reigns master of 
the situation, the judges of Westminster Hall vie with the 
law officers of the Corporation, and illustrious princes and 
statesmen vie with one another, in grandiloquence, whilst 
dilating on the time-honoured franchises conferred by the 
glorious charters of the great City of London: how intel- 
ligent foreigners are led to believe that the Lord Mayor 
of London is a personage far above the Lord Chancellor, 
and how the candidates for municipal favour tell the smaller 
world assembled at the wardmote and the various City halls, 
that they are prepared to do battle against all comers, to 
uphold and maintain inviolate institutions and franchises 
thus so bravely gained, tind so highly prized. In the general 
reform of our municipal corporations, which was effected in 
1835, the ancient Corporation of the City of London was 
deliberately left untouched ; and it is not a little remarkable 
that with all the competition in our days between rival 
reformers of the two great parties in the State, the task 
of reforming the Corporation of London continues to be 
deemed too formidable for any statesman in office to under- 
take. Assailed, as it has been, for nearly half a century by 
reformers out of office, the civic Corporation is, for some 
cause or other, always treated with equal forbearance by 
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Liberal and Conservative when in actual power ; condemned 
over and over again by solemn verdict^ Guildhall seems 
always to have her sentence postponed^ sine die. Newspaper 
writers and platform orators may pronounce her doom, 
but we have no authentic information as to when she will 
be brought up for judgment, and she stands meantime on her 
good behaviour. Though we may be all aware of these re- 
markable circumstances in the history and present position 
of the City of London, very few persons have any distinct 
notions as to what are the peculiar reasons which thus 
leave the City altogether exceptional in our system of 
local government; what really are the privileges and fran- 
chises at this day of the citizens and their very ancient 
Corporation, and what are the actual provisions of those 
ancient charters by which they are either conferred or con- 
firmed. • 

From the learned work of Mr. Norton,* published forty 
years ago, while he held office under the Corporation of 
London, now republished, as we are informed by the learned 
author, by the express direction of the authorities at Guild- 
hall, we can gather a great deal of information on these 
points. Mr. Norton gives us not only an interesting account 
of the history and progress of the City, but the actual provi- 
sions of the various City charters, with a great variety of 
information thoroughly elucidating them. The book contains 
much that is useful to the lawyer as well as entertaining 
to the antiquary and the student of history. 

In this volume we see how gradually our metropolis out- 
grew its municipal institutions. We look back to London of 
old — a compact walled town of 723 acres, manned by sturdy 
citizens, crowded together in wooden houses, and the victims 
alternately of fire and pestilence, but ready to act on the 

* Oommentaries on the History, Constitation, and Chartered 
Franchises of the City of luondon. By George Norton, formerly one of 
the Common Pleaders of the City of London. Third edition, revised. 
Longmans & Co. London, 1869. 
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defensive against all aggressors — flawless kings, freebooting 
barons, and foreign adventurers ; and we compare it with the 
London of our day, extending over an area of 115 square 
miles, with as many princely palaces as the old City had 
of permanent structures, with a population of 3,000,000, 
and thousands of miles of streets and buildings; in fact a 
province of habitations, by far the largest and most impor- 
tant in the world ; whilst the bounds of the ancient City still 
remain the same, forming a sort of district of the actual 
town of London; described by Mr. Norton as ^^a vast 
mercantile emporium or factory, rather than a place of 
general habitation,” the resort during business hours of the 
mercantile world, but at other times the residence only of an 
altogether inferior class, the trader’s workmen and servants, 
the watchmen and the police, the publican, the huckster, and 
petty shopkeeper. 

In the charters of the City of London, which Mr. Norton 
brings under our notice, we see the various kinds of privilege 
which the ancient civic body from time to time obtained, and 
we are able to judge of their actual value at this day, and to 
see how gradually but how completely things have changed ; 
how on the one hand rights obtained at great cost, and main- 
tained after endless contests with the Crown, have in the 
course of time come to be valueless; and how concessions, 
almost trivial in theit origin, have expanded to an extent in 
no way contemplated at the time they were obtained, and 
how, though Guildhall at this day derives its authority only 
from the comparatively insignificant section of the inhabitants 
of London to which we have already referred, it enjoys by 
virtue of these old charters possessions and power, greater 
than any other municipal body, or indeed many sovereign 
States, possess. 

The whole number of charters granted to the City of 
London seems to exceed 120, but many of these are mere 
repetitions, or confirmations on inspeodmus, of previous grants ; 
and Mr, Norton gives us a most useful and reliable sum- 
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mary of the principal concessions. ' It is remarkable how very 
little is contained in any of them (except so far as they 
make out the title io.the City revenue) of any practical 
value to the general body of citizens of London at this day. 

The series commences with a charter from William the 
Conqueror^ that the citizens of London shall be lawworthy j 
and protected from wrong. To use Mr. Norton’s language,^ 
^^it confers nothing new, nor does it confer any specific or 
distinguishing privileges, merely declaring that the Conqueror 
would not reduce the citizens to a state of slavish vassalage.” 
The charters that immediately follow contain, for the most 
part, either general confirmations of the City franchises, or 
special concessions of personal exemptions to the citizens, of 
appreciable value at the time they were granted, but of no 
use at this day. There is not to be found among them 
any governing charter in the correct sense of the term, or 
any provisions making the local government of London 
essentially different from that of ordinary municipal towns — 
or ill truth any concessions materially different from those 
made to the cities of York, Bristol, and Norwich, and twenty 
other corporation towns, dealt with^by the general Act of 
1835 for reforming our municipal corporations. 

The early London charters, so far as local government 
is concerned, are, for the most part, confirmatory only of 
institutions previously in force. Thus the right of the 
citizens to elect their mayor is first mentioned in a charter 
of King John, but the office had really existed under 
another name, as portreeve, &c., for ages previously, and 
indeed it may be assumed that nearly all the municipal 
institutions of this ancient City had their origin in periods 
long antecedent to any royal charter. 

Henry I. granted to the citizens of London to choose 
their own Justiciar^ and a succession of charters from the 
time of Edward HI. to George II. invested the mayor 


^ Lib. 2, ch. 1, p. 258. 
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and aldermen of London \ntli the powers and duties 
of Justices of the Peace. Mr. Norton refers to the inces- 
sant conffiots between the citizens of London and the 
Orown as to the limits which, by virtue of their various 
charters, were placed on the ordinary system of adminis- 
tering justice, and a great deal has occasionally been made 
of these concessions by zealous advocates for the City 
rights; but there was nothing in the charters to the City 
of London in principle differing from those granted to other 
municipal bodies, and practically they do not place the City 
magistrates on a materially different footing from that of 
ordinary borough magistrates. The system, indeed, of 
chartered justices has been generally abolished by the Muni- 
cipal Reform Act. The aldermen-magistrates of the City 
of London however remain, and, with the exception of the 
anomalous provision which makes one London alderman in 
matters of summary jurisdiction equivalent to two ordinary 
justices, they have nearly the same judicial functions and 
perhaps usually administer justice as well as the majority 
of unpaid county and borough magistrates ; that is, with the 
aid of well paid-professional men, expressly appointed to 
keep them clear of the many legal slips and blunders, from 
which in times past the great unpaid had so frequently to 
suffer, and a certain class of legal practitioners derived gain, 
in the shape of verdicts for nominal damages and heavy 
costs. 

The charter of Henry III. conferred on the City of 
London the shrievalty of the county of Middlesex, and 
the duties, honours, and emoluments pertaining to that 
ancient office to this day devolve on the two citizens 
annually chosen in Common Hall to be sheriffs of the city 

of London; but the Guildhall accounts of our time show 
anything' but a gun to the Corporation from this concession ; 
and, in fact, from the evidence of persons who seem to have 
purchased experience in such matters, it seems clear that, 

neither the office of Sherifis of London, or that of Sheriff 
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of Middlesex^ is now productive of profit to any one except 
the various solicitors who^ acting as under-sheriffs or their 
deputies^ are said to derive a considerable balance after 
deducting the actual expenses from the official proceeds.* 

There are many other concessions in these charters^ for 
the most part of little real interest for any but anti- 
quarians. 

A large number of the charters of the City of London 
contain provisions exempting the citizens of London and their 
goods from certain ancient tolls^ such as bridtoll^ childwite^ 
jcrcsgive, and Scotale, the very names of which are hardly 
known at this day^ all benefit from the immunity having been 
for many ages abandoned. Other charters in accordance with 
ancient custom confirm to the citizens certain privileges in 
law suits, which are practically of no use at this day. Such 
are the provisions in a charter of Henry II., in two from 
Richard I., and five from King John. Henry III. granted 
no less than nine charters to the citizens, four of them 
confirming afresh the various privileges thus already enume- 
rated ; but in no way affecting the constitution of the Corpora- 
tion, or the civic government. Other charters conferred on 
the good citizens the privilege to hunt within the county 
of Middlesex, and elsewhere in the suburbs of London, a 
privilege to which the sporting citizens of the twelfth cen- 
tury probably attached great value, but which, in after 
ages, was productive only, to the good folk within the walls, 
of little else than ridicule, and the expense of keeping up 
an establishment, of which the only remaining relic is the 
office of Mr. Commoner Huntj an official who, in a very 
remarkable garb, we believe, still shows himself at most of 
the Lord Mayor’s feasts. 

The rights derived by charter and otherwise which are 
at this day of substantial value to the Corporation of 

* See evidence of Mr. Wallis, Shenff of London and Middlesex, before 
London Corporation Commission, 1853. Sec. 1855. 
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London^ and, as far as the present system of municip^ 
administration admits of it, of advantage to ' the City of 
London, consist of those which directly or indirectly con- 
tribute to the Corporation revenues, and on this subject 
much may he learnt by going back to the charters. 

The ordinary revenue of the Corporation of London was 
ofidcially reported to the Commissioners of Enquiry in 
1853 to consist of no less than 222,840/. per annum, whilst 
the aggregate annual amount of the income of the various 
estates in which the authorities at Guildhall are directly 
or indirectly interested as trustees for express public or 
charitable purposes it would be impossible to fix at a less 
sum thau 1,000,000/. sterling. 

It may be interesting to trace the sources and growth of 
this vast revenue of the Corporation of London, and to see 
how far the City charters serve as their title deeds. 

The rapid growth of the revenue of the civic Corporation 
is certainly remarkable. That the citizens of London were 
at all times a substantial body, capable of raising good round 
sums for the common good, there can be little doubt. The 
heavy contributions from the Guildhall coffers towards 
the exigencies of the State upon every occasion where an 
excuse for levying them could be made, prove that the 
resources of the Corporation were always great. The 
renewal of their charters from time to time, or the con- 
cession of fresh privileges, were generally made the occasion 
of such contributions, and when money could not be otherwise 
obtained, tiie reigning Prince not unfrequently honoured 
the City magnates by accepting sums by way of loan ; and 
at a fitting opportunity, got the debt cancelled, making some 
new concession by way of consideration. 

■The Corporation by such means seem to have obtained 
some of their most valuable privileges. Thus Edward IV., 

I 

in consideration of a past loan of 1923/. 9«. 6d. granted to 
the Corporation the right already referred to, of purchasing 
lands in mortmaiD, and a short time afterwards got q further 
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loan from Giiildhail of 7000/., and the royal borrower had 
to pay it pfF by conceding to the Corporation a number 
of ofBces or powers to intermeddle with the daily transac- 
tions of traders, which greatly augmented the City revenues 
at the traders’ cost. 

The ofBces which the Corporation of London, by virtue 
of various charters from the Crown, and by ancient custom 
confirmed by Statute, from time to time thus acquired, 
gradually came to confer on the City authorities a simple 
power of levying taxes on trade, of the same character as 
the ordinary customs duties. The authorities at Guild- 
hall provided beams and scales, and weights and measures, 
and employed a small army of porters, meters, gaugers, &c., 
nominally to secure regularity hi commercial dealings, but 
really to obtain a permanent revenue for the Corporation. 
The way in which the metage of coal and corn came first 
as an office derived from ancient custom, was converted into 
a sinecure by a charter of James I., and into a grievous 
tax by special Acts of Parliament, obtained by civic in- 
fluence, has been so often commented on of late years that 
it is needless to, refer further to the matter here. 

The growth of the City estates in land, &c., is no less 
remarkable than revenue from other sources. Up to the 
fifteenth century it is generally supposed the Corporation 
possessed no actual property in land. A charter from 
Henry VI. granted them the common soils, purprestures and 
improvements, wastes, streets, ways, &c., within the City and 
suburbs, and in the waters of the Thames within the old 
limits of the City, and all the profits and rents to be derived 
therefrom, a grant which Mr. Norton disclaims as a title to 
the actual property in them.* Other charters, before and 
after, granted to the civic authorities various unenclosed 
lands, &c., for public purposes; thus Smithfield, or Smooth 
field, was from a very early period civic property, for the 


* Lib. 2, cL, 6, p. 372. ’ 
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purpose of holding a market as well as for a variety of 
sports; and Charles confirming the title of the City to 
all erections, and to the streets and waste grounds^ granted 
further the tract of open ground then called Moorfields^ 
and also expressly confirmed the City title to West Smith- 
, field, with a proviso that these should not be built upon. 
For other public purposes^ the City authorities at Guildhall 
obtained possession of valuable property 5 e.g. the land 
now forming the conduit mead estate, for the purpose of 
supplying London with water; but at this day it is no 
exaggeration to say that nearly the whole of the landed 
estate thus acquired is leased out by the Corporation to 
private persons, and that the direct revenue from these 
sources goes simply into the City coffers. The amount in 
the Guildhall accounts is put down at a sum exceeding 
100,0002. per annum. 

The various offices held by the Corporation in connec- 
tion with the regulation and control of trade bring even 
a larger amount, though the cost to the City is small, and 
the value of the services which form the foundation of 
this large revenue is estimated by the commercial com- 
munity at a very small figure, if, indeed, the interference 
of the civic officers can be treated as of any public advan- 
tage at all. 

The charters of the City of London, therefore, in them- 
selves serve at this day rather as muniments of title of the 
Corporation of London to a large corporate revenue, than 
as a code of regulations for the government of the City. 
So far, indeed, as they serve to keep up a system by which 
one small portion only of London has municipal institutions, 
to the exclusion of~if not at the cost of — the rest, they 
simply serve to keep up a great anomaly. 

We have already referred to the anomaly which exists 
in the local government of London in its present state ; the 
municipal institutions and large municipal revenue conferred 
by ancient custom, and such a number of charters on the 
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City of London, having come, by a concttrrence of cir> 
cumstances, to belong only to a part instead of the whole 
of the actual City* 

This anomaly we cannot view as the legitimate result of 
the City charters. Indeed, looking to these charters as a 
whole we feel justified in saying that the rights and privi- 
leges, as well as the powers and duties, which they create 
or regulate, ought justly at this day to extend to the whole 
area of the metropolis. Taken altogether, |he charters of 
London militate against the existing state oft things. Many 
of the early charters^ indeed^ seem distinctly to point at 
an extension of the municipal area^ and th^ subjection of 
the surrounding districts to the civic government, but the 
legal machinery adopted for this purpose^ seems to have 
been at all times sufficiently clumsy. " 

Up to nearly the end of the sixteenth cintury the whole 
of the metropolis was confined within the actual City walls. 
From an ancient map of London, dated 1560, we are able 
to vouch for this as an indisputable fact, the suburbs being 
almost devoid of buildings, with the exception of a few 
straggling houses leading up the Strand, and a few more 
round about Smithficld, and the open fields coming close 
up to the City wall, throughout almost the whole northern 
and eastern circumference.^ 

As the space within the City walls came gradually to be 
regarded as too confined for purposes of residence, as the 
old habitations of wood came in the beginning of the seven*' 
teenth century to give way to buildings of brick, and habi*- 
tations were sought for in the outskirts, the most clumsy 
contrivances were resorted to by way of municipal regula- 
tions for these new districts. The old City walls were left 
as the municipal boundaries, whatever course private enter- 
prise might take in spreading the actual area of London. 
The City of Westminster, the town of Southwark, and a 


* See Mr. Norton’s Book, p. 140. 
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hundred villams an^ hamlets, were gradually absorbed in 
the metropolitan province. The colossal London of our 
day was suffered to i arise with no other foundation for its 
local government than that provided by the general law of 
the land, by^the sejireral authorities of the county, the 
hundred, the parish, land the leet. 

The question of ak improved system of regulations for 
the streets anil sewets, &c., of any particular district was 
left to the mircy of ^ mere local adventurers, availing them- 
selves of the! lax practice of Parliament in dealing with 
schemes for pitvate Bjflls. 

The evils ot our Unhappy system of private Bill legis- 
lation have help nowhere more felt than in the metropolis. 
It being always competent to small bands of adventurers in 
a district to optain & local Act of Parliament under the 
pretence of local imptovements, and to form a local board, 
and levy local rates to cai’ry it into effect, London, as its 
dimensions sprekd, cahie to be divided into the most ir- 
regular patchesi and ti) have inflicted on it many hundred 
distinct local Statutes, and nearly as many local boards, 
for this patchwork sort of local government. 

The Corporation of the old City of London, meantime, 
instead of helping to establish system in the local govern- 
ment, contributed rather to bring about a chaos of legis- 
lation on the subject, which, to a large extent, even now 
exists. The success of the Corporation in resisting legislative 
interference has gradually produced evils of a very serious 
character to the metropolis. The Corporation, who have 

I 

an official expreesly appointed to watch all Parliamentary 
proceedings in any way supposed to affect the City of 
London, have hitherto generally succeeded in getting ex- 
empted from all legUlative improvements to which they 
were inimical, by obtaining a simple [saving clause in their 
favour, or obstructing the proposed plan altogether. The 
effect of all this has been to substitute for a real system of 
local government for the metropolis the mass of patch- 
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work legislation to which we have just referred, sometimes 
confining to single portions of London provisions which 
ought to extend to the whgle ; sometimes, as in the case 
of the formation of the docks, &c., abandoning great public 
works to mere private bodies; whilst the same bad prin« 
ciple has been adhered to in the legislative measures, 
doubtless promoted at the instance of the civic authorities. 

The number of local Acts thus called into existence 
affecting various portions of the metropolis alone amounted, 
it is believed, when the Metropolis Management Act of 
1855 was passed, to about 500. That Act created a great 
improvement, but a still greater reform would have been 
effected if the Corporation of London had taken the ini- 
tiative, and by a timely concession agreed to the same prin- 
ciple being adopted in dealing with London as was followed 
thirty-five years ago in dealing with all the other corporate 
cities and towns in the kingdom. 

The course followed by the Legislature in the Municipal 
Corporation Beform Act, so far as relates to those towns 
included within its provisions, was to bring all that would 
popularly be termed the town within the scope of the same 
municipal authority. The Municipal Corporation Commis- 
sioners, in their Report on the City of London in 1837, 
stated that they did not ^^find any argument on which the 
course pursued with regard to other towns could be justified, 
which would not apply with the same force to London, 
unless the magnitude of the change in this case should be 
considered as converting that, which would otherwise be 
only a practical difficulty, into an objection of principle,” 
and the Commissioners go on to say that they. are unable 
to discover any circumstance justifying the present dis- 
tinction from the rest of London, of the small proportion 
of the metropolis at present comprehended within the 
municipal boundary. In the interval that has elapsed 
since this recommendation was made, nothing effectual has 
really yet been done to secure proper municipal institu- 
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tions for the metropolis. The Commissioners^ who in 1853 
inquired afresh into the subject of the Corporation of 
London^ did not adopt the recommendation already re« 
ferted to; and though we have since had a metropolitan 
Board of Works established^ for regulating and controlling 
one important branch of local government^ yet in other 
respects legislation has stood still. The cost to the rate- 
payers of the metropolis is not by any means diminished, 
and London is as much without a system of -municipal 
government as ever. 

During the many years that the subject of a municipal 
government for the metropolis has been under considera- 
tion, we have had many suggestions from men earnest in 
the cause of a salutary reform. 

It is urged, in conformity with the objections stated by 
the Commissioners in 1853, that London is too large to 
be placed under a single system of local government, 
because the two lirst conditions for municipal government — 
minute local knowledge, and community of interest in local 
works — would be wanting; but it is a remarkable circum- 
stance that, as if by way of entire refutation of this notion^ 
within a year after the Report came out the Metropolitan 
Board of Works was legally established, and the inconve- 
nience thus alluded to has not arisen. 

The schemes founded on this assumption, therefore, must 
be received with some doubt, and we cannot think that the 
plan suggested in some quarters, of parcelling out the me- 
tropolis into districts, to be governed by separate and inde- 
pendent municipalities, would be beneficial. We go further, 
and say that if there is to be one system instead of a 
variety of systems of local government for the metropolis, 
the safest and wisest course to adopt would be to take up 
with the old municipal government of the City of London 
Corporation, subject it to some wholesome ordeal of reform, 
rad spread the area of the municipal authority, with the 
municipal franchises, over the whole of London. 
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We rejoice to see that a feeling is now growing up th&t 
after all the schemes that have been proposed the simplest 
course is the best^ and that the venerable fabric of the 
Corporation of London is quite as capable of a|daptation 
to the wants of our time as that of York or Bristol, that 
by applying wUh some necessary variations the provisions 
of the Municipal Corporation Eeform Act of 1835, the .City 
of London may be made to embrace the whole of the 
metropolis, and the ruling body of the Corporation of London 
be composed of representatives, chosen, not as now from 
the narrow section of residents within the district of the old 
civic area, but from the inhabitants of the actual City of 
this day. 

It is with no feelings of hostility we assert that the muni- 
cipal representatives of this City are now in a false position. 
These gentlemen have, many of them, ably and honourably 
filled the places they hold in the Guildhall councils. Under 
an altered system many of them would be unquestionably 
elected for a far larger and more honourable area of 
usefulness. 

. The old Corporation of London in many respects is an 
admirable institution, and its upright system of adminis- 
tration has elicited the praises of nearly all who oificially, 
or otherwise, have had to look into it. By distributing 
the business of local administration among permanent com- 
mittees, the civic body succeed, both financially and 
otherwise, in getting through their work as well, if not 
better, than any municipal body in the kingdom. 

By simply extending the field of operations of the ad- 
mirable system of administration at present in force at 
Guildhall, by means of standing committees, there is really 
no part of the duties of the municipal government of tlie 
metropolis which could not be managed, at least as effec- 
tually, economically, and satisfactorily, by the reformed 
Corporation of London as by the present Metropolitan 
Board of Works, or indeed any other that could be devised. 

T 0 
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The various boards at present entrusted with the different 
duties of municipal administration in the metropolis are 
not kept in operation without considerable cost, as the 
ratepayers well know. Were these all merged in the 
Corporation of London, * the heavy items of establishment 
expenses must inevitably be diminished, and another great 
advantage would be gained. The expense, even of Cor- 
poration state and ceremony, if incurred for the whole 
instead of a part only of the metropolis, would not be 
grudged; but even for this purpose it is not likely that 
the cost of a Corporation for all London would be 
greater than that now maintained at Guildhall. 

On every ground, therefore, financial and administrative, 
the extension of the municipal area of the City of London 
to the whole metropolis would be a gain to the rate- 
payers and the inhabitants of London. We believe that 
the better part of those who now hold municipal offices 
would have small cause to complain, and if sentiment is to 
enter into the consideration, such a destination for the good 

old Corporation of London must be viewed with satisfaction. 

■ 

With all the sneers at old Gog and Magog, with all the 
schemes of modern innovators, it would be a great thing 
to uphold an institution so time-honoured, and in accord- 
ance with Magna Charta and so many subsequent State* 
guarantees, to preserve to the City of London at this day 
all its ancient and legitimate rights, privileges, and- fran- 
chises. 


Abt. VI.— the new bankruptcy act. 

T HE Bankruptcy Act which came into operation at the 
beginnmg of the year is in all respects a most important 
measure, effecting as it does so many changes in the law, 
and purporting to give in but 136 sections the mun out- 
lines of a Bankruptcy Code. The new Statute appears 
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to give satisfaction in the commercial world, but it remains 
to be seen how long this will continue; we doubt whether 
its somewhat vague and often sweeping provisions will find 
equal favour among lawyers. Everyone has now grown 
so accustomed to revolutions in Bankruptcy Law that all 
astonishment has ceased, else some surprise might be felt 
at the fact that this branch of our legal system, though 
entirely created by Statute, has been since the days of 
Henry VIII., undergoing change after change, only to 
arrive at its present confused state. We have been for 
three centuries repealing, consolidating, and amending the 
various enactments that were for a brief time fashionable; 
but it is within the last forty years that we find the 
greatest activity in bankruptcy legislation. In 1831, Lord 
Brougham passed his Act, which established the Court in 
London, and introduced the seeds of our present system. 
He was hailed as a national benefactor, particularly by 
honest creditors and debtors ; and his official assignees 
were considered to be a great improvement upon their 
predecessors, the trade assignees. Men compared the new 
Act with the old one, and found in it everything worthy 
of praise. Formerly, the creditor’s assignee had kept all 
the money he could, and otherwise defrauded the estate ; 
now, people said, we can rely on the honesty and proper 
working of the new official assignees. But the natural 
applause of novelty soon died away, and then came about 
the usual dissatisfaction. Creditors were particularly dis- 
contented with the limited power they possessed over the 
bankrupt’s property, and so, amidst more applause, the 
Bankruptcy Consolidation Act of 1849 was passed. This 
great and comprehensive measure lessened the influence 
of the official assignee, and made many other important 
alterations. Then came the Act. of 1861, putting the officials 
in a still lower place; while, by the last Statute, they are 
all abolished. Their popularity, which was so great in 
1831, gradually declined until it seems to have entirely 
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dejMUrt^d ; thud showing the influence of a kind of fashion 
npoii out law-making in the place of that scientifio cbn- 
ll^braiion and arrangement which would have been more 
'il|i|iropriate« One of the great aims in framing a Bank- 
ruptcy Act should be to deal justly with both creditors and 
debtors^ imd to balance equally their respective powers. 

three later Statutes have not succeeded in doing this, 
btit have alternately taken one side or the other. The Act 
bf 1861 leaned so much towards favouring the unfortunate 
debtorj that creditors frequently lost even justice. Under 
the new Statute creditors ore once more placed in a power- 
ful position^ and upon the use they make of this superiority 
will dependj to a very great extent^ the success of the 
measure. 

But there is another matter that^ though it is of great 
importance, hardly receives equal attention. Proceedings 
in bankruptcy are all more or less judicial. They take 
their efficacy from this fact, and they should be carried on 
under the authority and supervision of the Court. Now, 
the extent to which this authority is to be exercised has 
always been a question of difficulty in bankruptcy legisla- 
tion, and it has varied according to the opinions in vogue at 
the time of passing the different Statutes. In regarding 
this point we come back again to the assignees, for it is 
%Vidimt that the Court has always had greater power over 
ah' official than over a creditor’s assignee. We have 
already observed the changes in this respect that have 
been made at different times, until, coming to the last Act, 
we , find a trustee chosen and directed by the creditors, but 
also, to some extent, under the supervision of the Court. 
Ifhis trustee is very like a trade assignee with a new name, 
tjui he appears likely to assume a more official character. 

most trustees act honourably, and should the Court’s 
j^irer met Jilose who do not be actively need, then one 
hioet diticnlt problems will have been aolv^« and 
lii^ 'Jlct bedomd more likely to prove snc^ssful than 
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at present appears. But it should be remembered ' that 
the creditor’s assignees who obtained so bad a character 

a 

prior to I83I5 had much in common with the new trustees; 
and that the checks given to the Court upon the conduct 
of the trade assignees under the Act of 186 Ij and but little 
used though often required^ were in effect the same as 
those of the new Act upon the conduct of the trustee. It 
would be a far more grateful task to have nothing but praise 
for the Statute of last year, but the history of past Acts 
cannot fail to make us doubt whether this one will not 
imitate them, and prove a delusive failure. However, the 
Bankruptcy Act, 1869, will probably be the law for some 
years; and we will therefore proceed to inquire into its 
general effect and particular provisions, pointing out, mean- 
while, the most important alterations it makes in the old 
law. 

The first clause of much interest in the new Act is 
Section 6, defining the acts of bankruptcy, and giving 
other requisites of the petition. Adjudication upon a 
debtor’s own petition is now abolished, being indeed no 
longer necessary, as it was only introduced, and afterwards 
extended to all classes by the Act of 1861, to give a means 
of getting released either from prison, or the probability of 
arrest under a ca. m. The debtor, then, can only be made 
bankrupt upon his creditor’s petition, though it may be 
presented by one or several, provided that his debt, or 
their debts together, amount to not less than 50/. Under 
the former Act a single petitioning creditor’s debt must 
have been as mnch, but if two joined, the limit was 70/« 
together, if three 100/. The alteration now made is 
certainly an improvement, and although some have thought 
that one creditor for 20/. should be allowed to petition, it 
is difficult to see any theoretical or practical reason for 
such a reduction. The acts of bankruptcy given in this 
Section are necessarily very similar to those' contmned in 
the Acts of 1849 and 1861. Those affecting imprisonment 
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are no longer needed and are therefore omitted. By the 
first dante any conveyance or assignment to a trustee for 
the benefit of his creditors made by the debtor is an act of 
bankrv^tcy. Under the former Act such an assignment 
was protected if registered and- fulfilling certain conditions 
which gave it efficacy. The two modes given by the new 
Statute as to liquidation by arrangement, and composition 
vrith creditors, render this protection no longer necessary ; 
and as what were known as deeds of assignment and com- 
position are now done away with — at least as to what we 
may call their judicial power — the making of any such 
deeds has become an act of bankruptcy. Clause 4 gives 
as an act of bankruptcy *^that the debtor has filed in the 
prescribed manner in the Court a declaration admitting his 
inability to pay bis debts.” This is hut the old declaration 
of insolvency under a new name, and was, we believe, 
onutted from the original draft of the present Act. Without 
it tiiere would have been some difficulty in managing a 
friendly bankruptcy, but with it nothing can be more easy, 
for upon the debtor’s filing such a declaration, a creditor 
can, within six months afterwards, upon a debt amounting 
to 50/., present his petition against him. There are various 
other provisions of minor importance that will be found 
upon referring to the section itself. 

Section 7 gives a debtor’s summons that is equally appli- 
cable to traders and non-traders, and may be noted as a great 
improvement upon the practice under the- old law, where, 
by means of the more cumbrous machinery of two different 
forms, viz., a judgment debtor summons and a trader debtor 
summons, much the same result was obtained. Disobedi- 
ence to this debtor’s summons is an act of bankruptcy. 

The trustee is the most important part of the machinery 
no|r tued for collecting, managing, and distributing a bank- 
rt^s property. He is in many respects similar to the old 
ttvde assignee^: his greater power being checked by -the 
oompittee of inspection appointed by the creditors, and the 
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comptroller^ a new official of the Court. In imitation of 
that most admirable process^ carried on under the direction 
of the Court of Chancery for the management of estates 
and the settlement of creditors’ claims, he has much likeness 
to an official liquidator and receiver. Immediately upon his 
appointment all the bankrupt’s property vests in Iiim, he 
has full powers over it, subject indeed to the directions of 
the creditors, but practically very much will be left to his 
discretion. He is to declare a dividend and pay it: in 
short, he is the pivot upon which the whole scheme of bank- 
ruptcy administration will most certainly turn. The pro- 
visions by which all this is carried out show the spirit that 
lives throughout the new Act, the intent of the Legislature 
being to put the bankrupt and his property into the hands 
of his creditors, and, providing only the machinery for 
doing so, to leave them to realise the assets for themselves. 
In furtherance of this design, we find that, by section 14, 
after an order of adjudication has been made, the creditors 
shall by resolution appoint some fit person, whether a 
creditor or not, to fill the office of trustee of the property 
of the bankrupt, at such remuneration as they may from 
time to time determine, if any.” This resolution, as appears 
by section 16, will be decided by a majority in value of 
the creditors present personally or by proxy at the meeting, 
and voting on such resolution.” 

The status of the trustee comes next, and this will be a 
matter of some importance in every-day practice, for his 
powers are so lai*gc and varied, and the system of checking 
him by means of a committee of inspection and a general 
meeting of creditors is so complicated, that we fear many 
questions of difficulty will arise. Sections 25 to 30 relate 
to the trustee’s powers and duties, the nature and extent 
of which will be better understood by dividing the whole 
into three ports. (1.) What he can do of his own mere 
motion and in his discretion. (2.) What must be sanctioned 
by the committee of inspection. (3«) What must be approved 
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of by a majority of the' creditors present at a general 
meeting or at the instance of a special resolution, which 
must be carried by a majority in number and three-fourths 
in. Value of snob creditors. In regarding these three divi* 
aions, one cannot fail to be struck with an idea that the 
now Bankruptcy Act is only suited to those larger failures, 
where, from the magnitude of the interests involved, credi- 
tors are likely to take that trouble which appears necessary. 
The committee of inspection to be appointed by the creditors 
is to consist of not more than five of such creditors quali- 
fied to vote, and they are also to fix the quorum of such 
committee. Now, though all these and other similar regu- 
lations are doubtless well suited to the management of a 
large estate, where there is a body of influential creditors, 
'yet they seem hardly compatible with those small bank- 
rnptoies of which we have lately had so many. It is 
probable that the framers of the Act were fully aware of 
this, and sought to give no encouragement to those petty 
fsilnreB, where no dividend at all is often paid, and which 
were so frequently brought bn by fear of execution and 
arrest. We cannot here attempt to define the powers and 
duties of the trustee, but must refer our readers to the 
Act itself; merely observing that he will have to give 
some kind of security, and may receive some remuneration. 
Hus latter fact has induced a pretty general belief that a 
s(»rt of new profession will in time spring up, comprised of 
men always ready to be trustees in bankruptcy. Such an 
event may perhaps happen, but it is at least clear that 
most of the laige estates will fall into the hands of a few 
imlicitors and the large accountants. 

The trustee’s title to the bankrupt’s property, as already 
observed, is nmply by virtue of his appointment, but, 
tibengh IcHinded upon that, it dates by relation back; from 
l&e eo^ene^ent of the bankruptcy. By section 11 it is 
pveidded that the completion of the act of bankruptcy, 
ti^on which the order of adju^cation was made, shall be 
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deemed td be the commencement of the bankruptcy. Now, 
as such an act must have been committed within six months 
prior to the presentatfon of the petition, the trustee’s title 
cannot in general relate back to any date earlier than that 
period. But then the section goes on to provide that if 
the debtor is proved to have committed more acts than one, 
the bankruptcy shall be deemed to have commenced at the 
date on which the first of such acts was committed, within 
twelve months next preceding the order of adjudication. 
This will, however, only be the case when at the latter 
date the debtor was indebted to one or more creditors in 
the sum of 50/., or upwards, which still remains unpaid at 
the adjudication : so that the trustee’s title can never relate 
back more than one year, and then only where it is proved that 
during the whole time the debtor was insolvent, or appeared 
such, and so could have been made a bankrupt. The con- 
cluding portion of this section is new ; the first part is 
similar to a provision in the Act of 1861. 

We have now seen when the trustee’s title accrues; the 
next question is what property is vested in him ? Section 
15, which refers to property divisible among creditors, 
relates to this, enumerating firstly what property is not so 
divisible, and secondly, what is. It is unnecessary here 
to dwell upon these provisions which are similar to the old 
law, or are of little practical importance ; we will therefore 
take only clause 5, which contains the doctrine of reputed 
ownership, and is as follows ; being one of the particulars 
that are comprised in the property divisible amongst 
creditors. 

‘*(5.) All . goods and chattels being at the eommeneement of the 
bankruptcy in the possession, order, or disposition of the bankrupt, 
b^ng a trader^ by the consent and permission of the true owner, 
of which goods and chattels the bankrupt is reputed owner, or of 
which he has taken upon himself the sale or disposition as owner, 
provided that things in action^ other than debts due to him ic 
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file course of his trade or business, shall not be deemed goods 
and chattels within the meaning of this clause." 

We have already noticed the commencement of the bank- 
ruptcy^ and found that part of the same provisions were 
contiuned in the Act of 1861 ; this clause also is similar 
to another in the Act of 1849^ but with two important 
alterations. Firstly, reputed ownership is now confined to 
traders. This is a return to the old law as it stood before 
bankruptcy was applied to all classes, and seems more in 
accordance with justice, for it is evident that more harm 
can be done, and fraud encouraged, by permitting trader 
debtors to show the public goods not their own without 
suffering any penalty, than in the case of non-traders, who 
do not rely so much upon appearances in obtaining credit ; 
though, certainly, the distinction is rather fine. An attempt 
was made in the House of Commons to abolish the doctrine 
altogether, and it has been said that in such eases the 
creditors get other peoples’ property, to which they have no 
just claim. But 5t must be remembered that those who 
let debtors have their goods so that they may, by a show 
of property, obtain credit, should take the consequence of 
their act, and that witliout some such provision more room 
would be given for the already common enough practice 
of swindling creditors. The second amendment made by 
the new Act in the doctrine of reputed ownership is that 
things in action, other than debts due to the bankrupt in 
the course oi his trade, shall not be deemed within the 
clause. This was necessary, for, under the old law, things 
in action, such as promissory notes, cheques, bills of ex- 
C^nge, &c., ^werc^ll^nsidered to be included in the term, 
goods and ' chattels ; ” and so, though not belonging to the 
bankrupt, they passed to his assignees if found in his pos- 
session* Such a construction as this was evidently a most 
imjwt and improper extension of the original principle, 
for things in action are an invisible kind of property. 
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upon which the bankrupt could not well have obtained 
credit. 

While upon the subject of property it may be well to 
mention the changes made by the new Act in the law as 
to voluntary settlements made by a bankrupt. It will be 
remembered that under the Act of 1861, by section 126 
of that Statute, it was provided that when a bankrupt, 
being at the time Imolvent^ transferred any of his property 
to his children or any other person, not being for value 
or in consideration of marriage, the Court had power to 
sell the same for the benefit of creditors. It was, there- 
fore, necessary that au\ claiman* should prove the insol- 
vency t the settlor at the time ot maknig the settlement 
before 'lo could maintain ’.avala'.ity. Tlie great and 
various difticulties that could not but ante in getting evi- 
dence lo support such a case rendered the section of little 
avail, and the law was Lherciorc seldom used. But by 

section 91 of the new Act rhis has all been changed, the 
relative positions are reversed, and ♦he onus of proving his 
solvent, > Ill fact, thrown upon the bankiupt himself. 

This bcin,'/ one of "he most important amendnients intro- 
duced into thv last Statute, it i^ worthy of a somewhat 

careful examination. The ivords ol the section are as 
follow : — 


‘‘(91.) Any settlement of property made by n trader not beintf 
a settlement made before and in consideration of marriage, or made 
ill favour of a purchaser or incumbrancer in good faith aud for 
valuable consideration, or a settlement made on or for the wife or 
children of the settlor of property which has ^crued to the settlor 
after marriage in right of his wife, shall, if (he settlor becomes 
bankrupt within two years after the date of such settlement, bo 
void as against the trustee of the bankrupt appointed under this 
Act, and shall, if the settlor becomes bankrupt at any subsequent 
time within ten years after the date of such settlement, unless the 
parties claiming under such settlement can pi*ovo that the settlor 
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was St the time of oiakihg the aettiement sUe to pay all his debts 
without the aid of the property comprised in such settlement, be 
void (gainst such trustee. Any covenant or contract made by a 
tfader, in consideration of marriage, for the future settlement upon or 
fot his wife or children of any money or property wherein he had not 
at the date of his marriage any estate or interest, whether vested 
or contingent in possession or remainder, and not being money or 
property of or in right of his wife, shall, upon his becoming bankrupt 
beforo such property or money has been actually transferred or 
paid pursuant to such contract or covenant, be void against his 
trustee appointed under this Act. 

* Settlement ’ shall for the purposes of this section include any 
conveyance or transfer of property.” 

It will be seen that this section is framed upon the 
same principle as that which we remarked on in our last 
number, when considering the punishment of fraudulent 
debtors, viz., a distrust for one who docs a suspicious act 
under suspicious circumstances, and a reversal of the 
ordinary rule of law by presuming him guilty until be 
proves, his own innocence. For, as appears by the above, 
a post-nuptial settlement or other like transfer of his 
property by a debtor without valuable consideration, is void 
as against the trustee if he becomes bankrupt within two 
years after its date. This section then goes on to provide 
farther that it shall also be void if his bankruptcy happen 
within ten years of such time, unless the parties claiming 
under the settlement can prove that the settlor was more 
than solvent when he made it, or, to use the words of the 
Act, was able to pay all his debts without the aid nf the 
property so settled. These provisions seem stringent 
enough to prevent any kind of fraud in this direction, lor, 
in the first case of such suspicious dealings, the settlement 
is declared absolutely void, while even in the second, and 
lor so Ipng a time as ten years, it is also void unless those 
claimihg under it can show grounds lor its validity. It 
will be seen that the whole section is carelully confined to 
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tradersj though^ it would perhaps be difficult to give a 
reason for this distinction. 

Another most important section of the new Act^ and one 
which has done much towards giving it popularity^ is the 
48th^ relating to the discharge of bankrupts. Under the 
old law the bankrupt had only to apply for his discharge 
and obtain it^ unless his creditors opposed him. It is true 
the Court might suspend or refuse the order when he had 
been s^uilty of a misdemeanour, or had fraudulently con- 
tracted debts, or not kept proper books of account, or 
because of his extravagance, &c. ; but there was no legal 
necessity for his having paid any dividend. Such a system 
as this naturally led to many cases of hardship and injustice 
to creditors, who, not being able to oppose on any of the 
above grounds, could do nothing to prevent their debtors 
obtaining a discharge from all future liability without even 
the smallest proportion of payment or composition. Again, 
creditors for many reasons — such as not wishing to waste 
time and money — did not go to the Court and oppose ; con- 
sequently even the most fraudulent debtor escaped without 
trouble and without paying any dividend. This state of 
things had for some time furnished ground for complaint 
against the Act of 1861, and so, in the new Statute, we 
find it provided, that no bankrupt shall obtain an order of 
discharge, except under special circumstances, witliout 
paying a dividend of ten shillings in the pound, and that 
his after-acquired property shall in some cases remain liable 
for the payment of his debts. But to arrive at a clear 
understanding of this important section, it is necessary to 
consider two others, those providing for the close of bank- 
ruptcy and the etatue of an undischarged bankrupt. 

By section 47 it is enacted that, vchen all the bank- 
rupt’s property has been realised, or so .much thereof as can 
be realised without needlessly protracting the bankruptcy, the 
trustee shall make a report to^^the Court, and the Court, 
if satisfied that such is the cai ^^ r that a composition or 
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atrangeiaent has been completed^ may make an order closing 
such bankruptcy. A copy of this order is to be published 

in the London Gazette, and deemed conclusive evidence. 

* 

This close of bankruptcy is an entirely new arrangement ; 
it having become necessary as the order of discharge 
is likely to be delayed for some time in almost every 
case. 

Section *54 defines the status of an undischarged bank- 
rupt^ and contains an entii*ely new principle and practice. 
When an order of discharge had been either withheld or 
refused under the old law^ the bankrupt became at once 
liable to the ordinary process of an action at suit of any 
of his creditors. But where the order is suspended for the 
purpose of giving the bankrupt time to make up the rc* 
quired dividend before he can obtain his discharge, to allow 
such actions would be no longer equitable ; so that, by the 
above secdon, no portion of a debt provable under his bank- 
ruptcy is to be enforced against the bankrupt until three 
years after the close of such bankruptcy. The bankiiipt 
has thus three years given him in which to pay his 
creditors ten shillings in the pound, and for these three 
years he cannot be molested. If, however, at the expira- 
tion of that time he has not satisfied this requisition, any 
balance remaining unpaid, in respect of any debt proved 
in the bankruptcy, shall be declared to be a subsisting 
debt in the nature of a judgment debt, and may be enforced 
against the debtor, with the sanction of the Court which 
adjudicated him a bankrupt; but this will be subject to 
the rights of any persons who may have become creditors 
since the close of the bankruptcy. 

We now come to the actual order of discharge, which, 
as appears from section 48, may be applied for by the 
bimkrupt when the bankruptcy is closed, or at any time 
during its continuance. But, instead of its being for the 
creditors to oppose^ the onus of proving the requirements 
of the Statute is thrown upon the debtor. The bankrupt, 
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then^ must show' to the satisfaction of the Courts either 
that a dividend of not less than ten shillings in the pound 
has been paid out of his property or might have been paid, 
except through the negligence or fraud of the trustee, or 
that a special resolution of his creditors has been passed, 
to the effect that his bankruptcy, or the failure to pay ten 
shillings in the pound has, in their opinion, arisen from 
circumstances for which the bankrupt cannot justly be held 
responsible, and that they desire that an order of discharge 

may be granted to him.” Upon showing that he has ful* 

, ^ 

filled any one of these conditions the bankrupt becomes 
entitled to his discharge ; but the Court has still the power 
either to suspend or withhold it altogether in two cases. 
These are, where it appears, upon sufficient evidence, that 
the bankrupt has made default in giving up his property to 
his creditors, or where a prosecution has been commenced 
against him in pursuance of the provisions relating to 
fraudulent debtors contained in the ‘‘ Debtors Act, 1869.” 

Section 49 gives the effect of an order of discharge 
similar to the old law, with the same exceptions. Crown 
debts being specifically added, for, though they have never 
been included, they are not mentioned in the like section 
of the former Statute. We thus see what a great change, 
and, as most people think, a great improvement, has been 
made in the law of bankruptcy by this portion of the new 
Act, placing, as it does, the discharge of a bankrupt upon 
a far more equitable footing, and giving fair consideration 
to the rights of creditors. 

Liquidation by arrangement ” is a novel form of pro* 
ceeding introduced by the new Act ; the regulations con* 
cerning which will be found in section 125. It seems to 
be in many respects similar to a bankruptcy, and according 
to the sketch of it given in the above section,, without 
publicity and interference by the Court. But by the 
rules that have been framed an advertisement is required, 
and the whole affair is made such a complicated mass of 

U 
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judloial proceedings that we cannot attempt its explanation 
here. The meeting to be called, the proof of debts and voting, 
tlie debtor’s conduct, and the trustee’s appointment and duties, 
are the same as in a bankruptcy. Altogether, we think 
it probable that .the new plan of liquidation by arrangement 
will be but little used, as it puts the debtor even more in 
his creditors’ power than under a bankruptcy, and seems 
to possess but few special advantages for either party. 

Composition deeds under the Act of 1861 gave rise to 
many commercial frauds and much general swindling, so 
that they have received a bad character. But these evil 
results arose rather from the blundering way inr which the 
clauses of that Statute affecting these deeds were altered into 
an uncouth shape by odd Members of Parliament, than from 
any radical defect in the principles upon which their effi- 
cacy was founded. This became evident when the Amend- 
ment Act of 1868 was at last passed, and although it made 
at the best but a patchwork aflPair, we think many will soon 
regret that something like the same form of proceeding was 
not continued. The scattered sections of the two Acts that 
then regulated composition deeds might easily have been 
consolidated and improved into a more perfect and practi- 
cable whole. We should then have had the advantage of 
possessing in a compact and lawyer-like form a process of 
arrangement that was already well known in the profession 
and among commercial men. But the framers of the new 
Act thought otherwise, and in the Bill, as it left the House 
of Commons, we believe there was no section relating to a 
method of arrangement by means of a composition. At 
the instance of the Lords, the present section 126 was 
added, which affects to give, in very few words, a plan of 
composition with creditors, and has been rendered rather 
0iore complete by the rules that have been framed*. The 
section itself reads more like a brief sketch of some pro* 
posed measure than an actual portion of the law^ and 
ae its provisions are likely to be extensively used# it is 
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probable that many questions of doubt and difficulty will 
soon arise needing solution. Readers will notice throughout 
that the draftsman has given it more a mercantile than a 
legal sounds but though ordinary and extraordinary resolu* 
tions may seem simpler than deeds, we doubt whether their 
construction and practical working will be found more easily 
decided. 

By section 126, then, it appears that the debtor is to 
be^n by summoning a general meeting of his creditors, 
without whom nothing can be done, and they may, b}r an 
extraordinary resolution, agree that a certain compd^tion 
shall be accepted by them from the debtor. Now;, an 

extraordinary resolution ” is rather a complicated affair, 
and consists of two parts. First, the creditors must pass 
a special resolution,’’ that is, one assented to by a majority 
in number and three>fourths in value ; secondly^ this reso- 
lution must be confirmed by another passed by a majority 
in number and value of the creditors present at a subse- 
quent general meeting, held at an interval of not less than 
a week, or more than a fortnight, from the date of the 
former. There is one improvement introduced into the old 
method which deserves notice, and is contained in the third 
paragraph of this section, providing that creditors whose 
debts are below 10/. shall be reckoned in the majority in 
value but not in number; before this they had no voice in 
the matter. By clause 4 it is enacted, among other things, 
that the debtor shall produce to the meeting a statement, 
showing the whole of his assets and debts,, and the names 
and addresses of his respective creditors. This statement 
will need to be both full and accurate, for the acceptance 
of a composition by the majority will only bind, those 
creditors therein specified. To give these proceedings any 
judicial effect, the extraordinary resolution, together >vith 
the above statement, have to be registered by the Registrar. 
It does not appear how such a resolution is to be pleaded 
by the debtor in case an action be brought against him 



292 The New Banhrupiey Act. 

at suit of a creditor bound thereby. - The certificate of a 
deedj under the old law, was made available as a protection 
in bankruptcy. This is no longer necessary, as arrest upon 
a ea. sa. is abolished, but as a discharge in bankruptcy may 
by section 49 be pleaded in answer to such an action, one 
might have expected to find some similar provision with 
respect to these registered resolutions, which are, theo- 
retically at least, to have the same effect. But by section 
127, it is simply enacted that such registration, either in 
the case of a liquidation or a composition, shall, in the 
absence of fraud, be conclusive evidence that such resolu- 
tions respectively were duly passed, and all the requisitions 
of this Act in respect of such resolutions complied with.” 
It is difficult to see how this can answer as well as if the 
debtor had been allowed to plead the same to any action 
against him. It is impossible in this brief sketch to enter 
more fully into even such an interesting question as the 
practicability of these new forms of arranging with creditors, 
and we must therefore pass on to other portions of the 
A.ct« 

The alterations effected by the new Statute in the con- 
stitution and powers of the Bankruptcy Court are of great 
importance, but for their better comprehension a few words 
of history will be found useful. Without going back to a 
period anterior to 1832, when some seventy commissioners 
roved about the country doing, their work in a manner as 
unjust and barbarous as it was expensive, we find that at 
this date, and by Lord Brougham’s Act, the Bankruptcy 
Court was first established as a settled tribunal in London. 
Under the Act of 1849 there was a court in London having 
a jurisdiction of about 100 miles round, the rest of England 
being divided amongst seven Country District Courts. By 
the Act of 1861 the London Court was charged with all 
ciMs occurring within twenty miles, where the debts 
amounted to less than 300/., those previously disposed of 
by the Insolvent Court then abolished ; while beyond twenty 
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miles all such cases went to their respective County Courts. 
By section 59 of the new Act this is altered^ and it is pro- 
vided that if the debtor resides or carries on business within 
what is called the London Bankruptcy District ” and de* 
fined by section 60 to include the City and the districts 
of the ten metropolitan County Courts mentioned in schedule 
2, he is to be adjudged bankrupt by the Court in London, 
if not he must go to the County Court of his district, called 
the Local Bankruptcy Court,” subject to certain pro- 
visions for removing the proceedings to London. The limit 
as to amount of debts is done away with, and by section 
130 the Country District Courts are all abolished. 

Under the Acts of 1849 and 1861 the Court consisted of 
Commissioners both in Loudon and the country, with regis- 
trars, official assignees, and messengers, and the County Court 
judges in other places, the registrars and high bailiffs of 
which acted as official assignees and messengers. But by 
section 61 of the new Act the London Court is composed 
of a chief judge and not more than four registrars. Official 
assignees arc abolished, but as the registrars are to act as 
trustees until the creditors have chosen their own, they 
may perhaps be called official trustees. With regard to the 
powers of the new Court section 72 enacts that it may try 
issues of law and fact to do complete justice between all 
parties, being subject to no other court and having power 
to summon a jury. 

Appeals were, under the Act of 1861, allowed from the 
County Courts acting in bankruptcy, and from the various 
Commissioners, to the Lords Justices. By section 71 of 
the new Act an appeal is given from local Bankruptcy 
Courts to the Chief Judge, and from his decisions to the 
Lords Justices. This is evidently a better plan than the 
old one, and will probably give satisfaction. 

We have now gone briefly through the Act, touching 
lightly upon its most important sections, in the endeavour 
to give the reader some idea of the alterations that have 
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beei) effected. The rules that have but just appeared are 
« 

long and daboratCj givings in fact, a more finished and 
pra6tical version of the Act itself^ and needing, if possible, a 
more careful study. The subject is one too large to be 
exhausted in a single article, and, in many portions, of too 
technical a nature for discussion here. It must, moreover, 
be remembered that we have but written briefiy upon a 
new and untried Act, and one which, besides containing 
many novelties in detail, has even introduced new principles 
into bankruptcy law. 

F. M. Wetherfield. 


Art. VIL— slander. 

/"CONSIDERING the very great importance of the rights 
^ of reputation, it is somewhat surprising that there is 
scarcely any branch of the law which is less generally un* 
derstood than slander. Though the majority of persons have, 
at some period in their lives, been the victims of false and 
injOlious reports, yet actions for slander are few and far 
between. The fact that the decisions are frequently obscure 
and conflicting, while the procedure for reparation is cumbrous 
.and expensive, may account for the infrequent appearance of 
. this olass of cases in our law courts. Our daily experience 
of nnhappiness in families in the higher, loss of trade in the 
middle, and violence and crime in the lower classes, origi- 
nating frofn false and malicious statements, forbids our 
attributing this reticence from legal process to any other 
cau£3S. It may, therefore, be interesting to consider some* 
what briefly the present state of the law, and the defects 
therein, that from these considerations we may educe some 
suggestions for the further protection of the public against — 

^ to 

The tongue, that licks the dust, 

But when it safely dares, is prompt to sting.” 
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Slander is an injury for whichi by law, an action for 
damages will lie. Criminal proceedings cannot be taken for 
mere spoken words, unless they are seditious, blasphemous, 
grossly immoral, or addressed to a magistrate while in the 
execution of the duties of his office, or with reference to 
those duties, or uttered as a challenge to fight a duel, or 
with an intention to provoke another to send a challenge. 
To be actionable, the accusation must be wilful, to the damage 
of another in law or fact, and be made without lawful justifica- 
tion or excuse. Express malice may be implied from the slander 
itself, and need not be proved. The allegation must be false; 
it must impute an indictable offence, a contagious or infec- 
tious disease, or be injurious to the profession or business of 
the plaintiff, or tend to his dishersion. In the first case, not 
only a punishable offence must be alleged, but it must be such 
a crime or misdemeanour as incurs corporal punishment. The 
charging an offence, therefore, merely punishable by a pecu- 
niary penalty, although, in default of payment, imprisonment 
should be prescribed, would not be actionable, the imprison- 
ment not being the primary and immediate punishment. 

But the more frequent ground of action is that of special 
damage^ as where, by the wrongful act of tlie defendant, a 
servant was prevented from procuring a situatioA, a trades- 
man lost his custom, or a woman her marriage. It should, 
however, be borne in mind, that the damage must be the 
mere natural and direct consequence of the unlawful act. 

To the mind of a layman not versed in the nice distinctions 
of the law, the definition of what is, or what is not, slander is 
most perplexing. For example, it is not actionable to say, 
S. is a murderous villain,” as this simply implies an 
inclination ; but to say, J. S. is a murdering villain,” would 
be actionable because it imports a crime committed. To 
charge another with a crime of which he cannot be guilty, as 
having killed a person still living, is not actionable, no matter 
how much the accused may have suffered in reputation there- 
from. It is also a matter of difficulty to ascertain what is an 
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inffUnouB punishment. No one^ we tbink^ will be prepared to 
say tihat a greater injury can be inflicted by slander than 
when an imputation is made on a woman of loss of chastity, 
yet^ as the law stands, no damages can be recovered from the 
traducer, unless specific damage can be proved, which, in many 
instances, is simply impossible. Chief Justice Gockbum has 
said, I think the law very cruel in preventing a woman who 
has been thus wantonly slandered from bringing an action for 
the purpose of vindicating her character.” Lord Brougham 
considered the law not only “ unsatisfactory ” but " bar- 
barous,” while many other judges have regretted the state of 
the law in this respect, and expressed their dissatisfaction 
that they were not at liberty to determine differently. Ill- 
ness may ensue from the excitement produced by the slander ; 
a wife may become ill and incapable of managing her 
domestic affairs; her husband may be put to expense in 
curing her, and yet it is held, that mere mental suffering or 
sickness, supposed to be caused by words not actionable in 
themselves, would not be special damage to support an action. 
Let, however, the words be written, and the libeller would 
be liable to either imprisonment or damages. 

We would here invite attention to the punishment of the 
slanderer. In the time of Alfred, the publicum mendacium 
was punished by the cutting out of the tongue, subject to 
redemption, capitis cestimationem. The Greeks inflicted 
a penalty on the offender, and the Romans added to the fine 
the mulcting of the defendant in damages. Until very 
recently, the Ecclesiastical Court had jurisdiction in cases of 
defamation, and we find in the Londm Chronicle of 1790, that 
a lady was publicly excommunicated in that year — 

“ For defaming the character of another lady acquaintance. She 
was put in the Spiritual Court some time since, but refused to make 
any concession, although repeatedly applied to by the friends of 
the other lady. The consequence of excommunication is she cannot 
enjoy any legacy, inherit an estate, or receive benefit by law except 
in criminal cases,” 
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By the 18 & 19 Viet. c. 4 1,, the jurisdiction of the 
Ecclesiastical Court in cases of slander has been abolished^ 
and the only remedy now left is by action of damages. 

It has been said by a learned writer: — 

It would be highly inexpedient and mischievous to subject the 
utterer of every expression which might possibly provoke offence 
and retaliation, and ultimate violence, to a penal prosecution ; it 
would be attended with fearful evils, legal as well as moral, if 
men’s mouths were to be closed to all communications in which the 
character or reputation of others might possibly be involved. What, 
then, is to bo done if the evil cannot wholly be excluded, and 
cannot be tolerated without some restraints 1 ” 

We think that the same necessity of proving legal malice 
as now would exist should slander be made punishable in a 
Criminal Court, and it would certainly have as strict proof. 
We respectfully differ from the great authority we have 
quoted in thinking that men’s mouths would then be 
closed in any fair or just communications respecting the 
character of others ; and we think that the present law 
places the poorer classes, to whom not unfrequently 
their character is their one chance of livelihood, in an 
unequal position before the law. A working man who has 
been foully slandered, and who has sustained special 
damage, must bring his action, and must give security 
for costs. This with many is an impossibility; and so the 
slanderer may reiterate his falsehoods, and ruin his victim 
without the latter having any means of redress. Wh^t 
wonder, then, that the experience of Criminal Courts will 
show a long array of crimes of violence, arising from 
unchecked slander. Libel is in law worse than slander, 
because (it is said) of the more durable publicity, and the 
deliberation of the slanderer in reducing the statements to 
\7riting ; and therefore it has been made penal, while slander 
is comparatively free. We do not urge that the same punish- 
ment should be awarded to the slanderer as the libeller. 
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but we can see no reason why the utterer of a false and 
maU(noU8 falsehood, tending to the damage of another, should 
not be compellable before magistrates to enter into recog- 
nizances for his good behaviour for the future, and that 
words which if written would be libels, should for the 
purposes of binding over be considered slanders if spoken. 

4 

In the consideration of this subject^ wo have derived 
oonsiderable advantage from the perusal of the recent 
edition of ^'StarkieV Law of Slander and Libel/’ edited 
hy Mr. Folkard. 


Art. VIII.— the LAW OF LIMITATION. 

The Law of Limitation as to Real Property, including that 
of the Crown and the Duke of Cornwall^ with Appendix of 
Statutes. By William Brown, Esq., of. Gray’s Inn, 
Barrister-at-Law. London : H. Sweet, 3, Chancery Lane. 
1869. 

E very lawyer knows that one of the most important 
and frequently-recurring points to demand hU atten- 
tion, relates to the effect of time and circumstances in 

I 

modifying titles and claims. No one knows so well as 
he how difficult it is, after a lapse of even a short 
time, to trace out and prove accurately or clearly the 
events of the past. Deeds and documents may be lost, 
altered, or destroyed, witnesses be dead or unable to be 
found, dates confused, and particulars forgotten. Hence 
our judges, especially in Equity, have long been inclined 
to discourage stale demands, and to refuse to ssmction 
them by interfering with the actual position of things. 
Such aetive interference can only be justified when the 
state of things renders it probable that the Court has ader 
quate means of arriving at the whole truth in the matter. 
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^'One of the principal reasons for admitting limitations of 
suits is the di6Sculty of ascertaining the facts necessary to 
make it safe to exercise the judicial power.” Every custom, 
indeed, derives its force from time. Some persons, now- 
a-days, nevertheless, cannot acquiesce in the settlement of 
property made however long ago, though they insist on 
the validity of customs but of yesterday, and would 
exclaim loudly if they were the victims of a state of things 
imagined by Lord Macaulay — ** Suppose you had no 
Statute of Limitations, so that any man among us might 
be liable to be sued on a bill of exchange accepted bj his 
ancestor in 1760.” 

It is, moreover, contrary to equity and policy that 
titles should be disturbed, or claims made, at any length of 
time; for, even if the proof of them could be indisputable 
and beyond doubt, it would be impossible either to ascer- 
tain or carry out the equities arising from the circum- 
stances. All the contracts, relationships, settlements, and 

» 

other acts done or created by or under those who thought* 
they were entitled to possession, or free from demands, 
would have to be hunted up, and brought into Court, and 
all improvements would have to be considered, whilst 
rents received and spent in good faith must be refunded, 
and debts must be paid when the debtor or his represen- 
tatives might by time or misfortune be in straitened circum- 
stances. In fact, as a practical result, everything would 
be in uncertainty, titles would be unmarketable, and pro- 
perty unimproved, if stale demands were allowed. **The 
neglect of these salutary laws of limitation would make 
every title throughout the kingdom shake, and conjure up 
a frightful group, a host of dark and fantastic suitors, to 
blacken its courts, and fill their air with novel and dis- 
cordant sounds, uncouth to all learned ears, unintelligible 
to all learned minds, and involve the community and all 
its real property in a maze of groundless, endless, pitiless 
litigation.” It is far better, therefore, even if it is not 
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absolutely necessary, that the community should hoUV that, 
after a certain time, by-gones should be by-gones, and 
should thei^eby divert the attention of its members from 
endeavours to redress the past,— thus raking up and per- 
petuating the memory of mutual wrongs — to manly efforts 
to make a future, and extinguish all hatreds and bitter 
feelings in the friendship of a common prosperity. 

Mr. Brown’s work on the Law of Limitation as to Beal 
Property contains, in its introductory chapters, numerous 
extracts (besides those above given), showing that in 
every civilised community a law of this nature, in a 
greater or less degree, has been established,” and clearly 
setting forth the necessity and object of such a law. Cer- 
tainly, if the chapters on the origin and object of 
prescription in general do not ‘contain all that has ever 
been written on these subjects, they contain an ample re- 
pertory of copious extracts thereon, from the most eminent 
authorities, and the decisions and dicta of the most learned 
judges. 

But though the law of England has recognised the 
principles of prescription or limitation, it is only within 
comparatively recent times that the Legislature has done 
so : for the first so-called Statutes of Limitation, as our 
author points out in his chapters on the rise and progress 
of prescription, fixed the periods of limitation by reference 
to certain fixed events — as the time of Henry I. — beyond 
the time of Bichard I., &c., and they were not based on 
the principles of prescription. Indeed, it may be doubtful 
whether the legislators had any other views in the matter 
than to quiet their own possessions and bar the claims of 
those who had been ‘^disinherited” in the wars. 

Later Statutes, however, have established in most cases 
rules of limitation, perpetually acting and quieting titles 
01 ^ the true basis of prescription, so that “ while the 
tendency of time is to destroy evidence of title, a title 
becomes firmer as it grows older.” These Statutes have 




been the subject of much discussion^ and it becomesj 
therefore^ of the greatest importance^ especially to the 


lawyer, to have a good work making the whole law of 


limitation — which is even mischievous 



it is not certain 


and well-known, and which meets him at every turn — 
clear and intelligible ; and this we think Mr. Brown 
has done. 

A satisfactory work on this subject must necessarily 
include a vast amount of learning. A glance at the notes 
to Mr. Shelford’s edition of the Statutes of Limitation will 


at once shew this— as much by the merely incidental refer- 
ences which they contain to numerous branches of the law 
as by the more copious and direct information which they give. 
From Mr. Brown’s plan, embracing not only these Statutes, 
but the whole law of limitation, he has been enabled to 
collect together in the shape of a treatise, principally on the 
law of limitation independently of the Statutes, most 
of the requisite preliminary matter to prepare the reader 
for the study of those Statutes, and to confine himself in 
the subsequent part of his work to matter more directly 
and specially applicable to the sections of the Acts. 

We thus have, in Book IL, chapters on the nature and 
effects of possession, as regards things corporeal and 
incorporeal, and as between the Crown, or the Duke of 
Cornwall, and the subject, and as between subject and 
subject And these are followed by Book III., contain- 
ing chapters on the nature of prescription at Common Law, 
as distinguished from custom, the persons who may claim, 
and the claims which may be made, by prescription and 
custom respectively, the proof of prescription at Common 
Law, and the loss of prescriptive rights at Common Law. 
This part of the work brings together a considerable amount 
of learning otherwise scattered. Most persons are aware 
of the proverbial efficacy of possession, but few lawyers 
even have very clear notions as to what constitutes it in 
many cases, and of the different sorts of possession, and the 
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various rights and effects incident to or flowing therefrom, 
and they, will be grateful to the author for his labours on 
the subject. 

In Book IV. the author treats of the territorial opera- 
tion of the laws of limitation^ the persons and things 
affected, the periods of limitation, and their shortening, sus- 
pension, and extension, and the operation of the Statutes on 
the expiration of such periods, and of acknowledgments of 
title and right. This portion of the yrork appears to be very 
satisfactory, and indeed we have found it on the occasions 
of diverse references for practical purposes to answer the 
prime object of such a work, and, moreover, to enable the 
lawyer to avoid the necessity of referring to other books for 
the proper subsidiary information. 

The author does not travel much out of the beat of decided 
cases, but the many authorities quoted in his chapter on the 
interpretation of Statutes of Limitation will supply the best 
guide, in doubtful cases. 

The last chapter is upon the Statutes of Limitation 
as between vendors and purchasers — the usefulness of which 
speaks for itself. The Statutes arc given in an appendix. 

From the above references to the contents of' the book, 
it will be seen that it faithfully carries out the promise of 
its title-page, and may be recommended to the practitioner 
as a comprehensive (and, we think, trustworthy) treatise 
on the effect of time, possession, and other circumstances, 
in. supporting, modifying, or extinguishing claims of every 
sort concerning real property. The author appears to trust 
to his own language little, and to give, as far as possible, 
the words of authorities. 

We could have wished, however, that in his endeavour to 
compress the dicta of different authorities into single con- 
ne^d sentences, Mr. Brown had paid sometimes a little more 
afitention to construction. Our remark applies more especially 
to the earlier part of the book, where it is occasionally im- 
possiUe to find a nominative for the verb §md sometimes very 
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hard to find a meaning for the sentence. The latter, and most 
useful, portions of the work do not seem open to these 
strictures. The index is also disappointing, and does not 
do justice to the book. So full and complete a treatise 
should have had a more elaborate guide. Some important 
portions of the text are not referred to in the index (as far 
as we could see) at all. 


Art. IX.— TRADES’ UNION LEGISLATION. 

By Henrt F. a. Davis. 

rpHE subject of trades’ unions has for some time past 
I occupied a large share of public attention, and de- 
servedly so. In a country like our own, where the national 

prosperity depends upon the continued excellence and 

« 

cheapness of the national manufactures^ everything which 
tends to strengthen or weaken the friendly relations between 
capital, as represented by the employers, on the one hand, 
and labour, as represented by the employh, on the other, 
must be of national importance. To lawyers the discussion 
of the subject is especially interesting, because not only 
do these associations, exercise a vast influence over the 
commerce of the kingdom, but they also give rise to many 
legal questions, which are by no means easy of solution, 
and require legislation which would effect great changes 
in the law as it at present stands. 

In the year 1867 a Royal Commission was issued, to 
inquire into the operation and effect of Trades’ Unions, 
and last sux^mer the final report of the Commissioners was 
presented to Parliament. In it they recommended that 
trades’ unions should be registered, provided that the 
rules of a society intending to be registered did not pro- 
mote any of the following objects 
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(U) To prevent the employment or to limit the number 
of apprentices in any trade: 

(2*) To prevent the introduction or to limit the use 
of machinery in any trade or manufacture: 

(3.) To prevent any workman from taking a sub-qontract, 
or working by the piece 5 or working in common 
with men not members of the union : 

(4.) To authorize interference^ in the way of support from 
the funds of the union, by the council or govern- 
ing body of the union, with the workmen of any 
other union when out on strike, or when other- 
wise engaged in any dispute with their employer, 
in any case in which such other union is an 
unconnected union. 

From this report three of the Commissioners dissented, 
and two of them appended to their dissent an elaborate 
statement of their reasons for so doing. Mr. Hughes, one 
of^ the dissentients, lias since, in conjunction with Mr. 
Mundella, introduced a Bill into Parliament, which has for 
its object to give to trades’ unions certain powers and 
privileges that they do not now possess. To this Bill 
we wish to direct the attention of our readers, and, in doing 
so, it will perhaps be convenient to consider, (1.) The 
alterations in the present law proposed to be effected 
by the Bill; and, (2.) Whether sufficient grounds exist 
for any or either of such proposed alterations. 

(1.) The proposed alterations in the law. By the first 
section of the Bill* the 6 Geo. lY., c. 129, and the 22 Viet, 
c. 34, are to be repealed from the passing of the Act. 
By s. 2., 

i << It shall be lawful for any number of persons engaged in any 
work or employment whatsoever, whether workmen or employers, 
to nsake any agreement with respect to the wages to be paid or 
the hours to be worked therein, and with respect to the persons by 

* This Bill will be found printed at length in 47 L. T. SO. 
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whom or the mode in which any work is to be or is not to be donCy 
and with respect to any terms or conditions whatsoever under which 
any work or employment shall or shall not be done or carried on'' 

By s. 3^ no person joining in a combination for any of the 
above objects shall be subject to a criminal prosecution 
merely because he has so joined. 

With regard to that, part of the second section which 
is printed in ordinary type, it may be remarked that 
no material change would be introduced thereby. The 
Combination Acts expressly provide that meetings may 
be held by either employers or employed, for the purpose 
of determining the wages to be paid or received by the 
persons present at such meetings, and the hours of labour 
necessary to earn the wages. The Bill proposes to render 
it lawful for the same parties to enter into general 
agreements on the same subjects, without the necessity 
of holding meetings ; and as the amount of wages to 
be paid, and the number of hours of labour, are merely 
matters of contract, there can be no serious objection 
to the alteration^ 

That portion of the clause which we have printed in 
italics requires a more attentive examination. The law 
of England has always been remarkable for the prompti- 
tude with which it has discouraged everything which 
tended to restrict the operations of trade, or to infringe 
the freedom of individual action. Accordingly, we find 
that, even in the earliest times, any contract in restraint 
of trade was held to be null and void, and, as it should 
seem, rendered the contractor punishable at common law. 
Thus, in 'a case in the Year Books,* a man brought 
debt on a bond, whereby the defendant bound himself 
not to exercise his trade of a dyer in the town wliero the 
plaintifi* lived, for half a year, and it was held that the 
bond, was void, and against common law; whilst Ifull, J.j 

* 2 Hen. V. fol. 6, pi. 26, a.d. 1414. 

YOT„ XXVII.— NO. T IV. 
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aware tibat' if the plaintiff had been present, he should 
have gone to prison until he had ptud a fine to the 
king (Per JDieu, ei le pV fuit icy^ U irra (d prieonf tanq' 
U vet feat fine au Roy). And although the doctrine has 
been somewhat modified in the course of successive ages, 
the' general principle still remains the same, that any 
oobtract which operates in total restraint of trade is 
void at law,* whilst any combination which has for its 
object the obstruction of the free course of trade may 
be punished criminally, unless it falls within either of 
the cases specially excepted by the Combination Acts. 

Now, what is proposed to be done? To render legal 
combinations for the purpose of d^ermining the persons 
by whom any work is to be, or is not to be done — the 
mode in which any work is to be, or is not to be done 
—and any terms or conditions whatsoever under which 
anjr work or employment shall or shall not be done or 
carried on. What these combinations arc, and would be, 
appears firom the Beport of the Boyal Commissioners. 
From this we learn that the unions seek to obtain a 
monopoly, of labour, so as ito raise the amonnt of . wages 
paid to the monopolist8.f To effect this, they have rules 
limiting the niunber of apprentices, and excluding, so far 
as practicable, workmen not belonging to the union ; 
forbidding the employment of boys and women ; pro* 
hibiting the members from working overtime, or taking 
piece>work; and strictly confining each class of workmen 
to its own division of labour.^ So, in some cases, they 
riium the monopoly of the work of certain districts. A 
society in Manchester cla^n an extent of four miles in 
every direction round that town, or, in other words, an 
8r«^ of 120 s<iuaro miles. As their own particular district, 
v^in tile limits of which they permit no bricks to be 


# fieis JSlUeMt v. HeynMe, 1 P, Wnw. 181 ; S.C. 1 Smitii, L,C., 6th 
ed. And see also the more recent caee of MalUm r. Mia/, 11 M 
W. 6t3 ; 13 M. & W. 511 ; where the question was very fully discussed. 

t Eeport, clause 34. J Olauses M*89.' 
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made^ except hj MancheBter union men^ or any bricks 
to be used except those made within" the district.'*^ All 
these regulations are, as the law now stands^ clearly 
illegal, inasmuch as they are in restraint of trade. Sir 
William Erie, in his Memorandum on the Law of 
Trades Unions,” appended to the Beport of the Com* 
missionersy gives several instances of similar restrictions 
having been held to be void ; amongst these may be 
mentioned Davenant v. Ilardis, Moore, 676, where it was 
decided that a bye-law of the Merchant Taylors’ Com- 
pany, restricting the dressing of cloths to the freemen of 
the company, was void for monopoly; and the City of 
London^ 8 Cctsct 8 Co. 1216, where a charter from the 
king, granting that none but those free of the city 
should trade therein, was held to be void for the same 
reason. 

The decided cases, applying these principles directly to 
Trades’ Unions, are few. In Hilton v. Eckersley, 26 L. T. 
Hep., 314 ; 6 £. & B. 471, some mill-owners in Wigan 
had entered into a bond, the condition of which, after 
reciting that the obligors employed many workpeople and 
servants, and that there were societies or combinations ex- 
isting, whereby persons otherwise willing to be employed 
in the mills were deterred by a reasonable fear of social 
persecution from hiring themselves to work there, and 
whereby the legal control and management by the obligors 
of their property and establishments were injuriously in- 
terfered with; that the said combinations yrere sustsraed 
by funds arbitrarily levied and extorted by way of a 
rate upon the persons employed by the obligors, and re* 
ceiving wages from them; and that it had become ne- 
cessary, in the opinion of the obligors to take measures 
for vindicating their legal rights to the control and 
management of their own property, whidi would also best 


* Oiauae 37. 



303 !rrddes^ Vnim 

sustaiii the rights of the labourer to the free disposal of 
his industry ; and that the obligors had therefore agreed 
to carry on their works in regard to the amount of wages 
to be paid^ and the times or periods of the engagement of 
workpeople^ and the hours for the suspending of work, 
and the general discipline and management of their 
works, in conformity to law, for twelve calendar months, 
in conformity with the resolution of a majority of 
the obligors present at a meeting to be held for the 
purpose of carrying the said agreement into effect: wit- 
nessed, that the condition was that if the obligors should 
for twelve calendar months carry on, or wholly or partially 
suspend the carrying on of their works in regard to the 
several matters aforesaid, in conformity with the resolutions 
in that behalf of a majority of the obligors, &c., the bond 
was to be void in regard only to the persons so performing 
the condition, but otherwise to remain in force. The Court 
of Exchequer Chamber held, affirming the decision of the 
Court of Queen’s Bench, that the bond was illegal as being 
in restraint of trade (notwithstanding the 6 Geo. IV., c. 129), 
and as preventing the obligors from severally carrying on 
their own business, each according to his own discretion. 

In Hornby v. Close (36 L. J. M. C. 43 ; S. C. 8 B. & S. 
176; 10 Cox, C. C. 393; Law Rep. 2 Q, B. 153; 15 W. 
B. 326), it was held that a trades’ union could not take 
advantage of the 44th section of the Friendly Societies’ 
Act,* which provides that any friendly society established 
^*for any purpose which is not illegal” may deposit its 
rules with the registrar, and obtain certain privileges with 
respect to its property. In giving judgment, Cochburn^ C. J., 
said 

As trades’ unions, so far at least, as they have come under ray 
notice, have rules and regulations that operate in restraint of trade, 
t think that, just as in Hilton v. Eckersley^ the combination of 

•m 
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masters to employ only such workmen as have complied with 
certain conditions was held by the Exchequer Chamber (ailirmiog 
the decision of this court, to be not criminally illegal, but illegal in 
this sense, that the breach of an agreement relating to such a 
combination, could not be enforced in a court of law ; so here, 
where we have a society which appears to bo constituted for the 
purpose of carrying out the objects of a trades’ union, I think it is 
illegal within tho meaning of the decision in that case .... 
These rules, being in restraint of trade, are illegal, and cannot be 
enforced.” 

In the famous case of Farrer v. Close^ 38 L. J. Q. B. 
132 ; Law Rep. 4 Q. B. 602 ; 20 L. T. Rep. N. S. 802 ; 
17 W. R. 1129, it appeared that the Amalgamated Society 
of Carpenters and Joiners was a society established under 
certain rules and regulations, among which were the 
following : — 

‘‘Rule 18, section 6. — Any officer being discharged from employ- 
ment for holding office, if he sign the vacant book each day, ho 
shall bo paid at the rate of the wages he was receiving when 
discharged ; such remuneration to continue until he receive employ- 
ment. Section 7 — ^Any free or non-free member or members 
leaving his or their employment under circumstances satisfactory 
to the branch or executive council, shall be entitled to^ the sum of 
lotf. per week. Section 9 — Any member refusing work from 
private objections, unless he can show sufficient reason to a com- 
mittee of a majority of the members at tho next branch meeting, 
shall be suspended from donation until after he has been employed. 
Rule 25, section 2 — In the event of an application to the executive 
councif from other trades for assistance, the general secretary shall 
obtain information respecting the same, and, on the executive 
council being satisfied as to the genuineness of the case, shall grant 
such assistance as the state of the funds may warrant, or the caso 
may, in their opinion deserve.” 

Two of the judges of the Court of Queen’s Bench held 
that evidence was admissible as to tho real character of tho 
society; that the evidence adduced, taken with the rules^ 
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which were ambignous, showed that it was a trades* union i 
and that, therefore, it came within the decision in Homby v. 
{^eu» and was not legal : whilst two judges were of opinion 
^lat the rules did not disclose any illegal purpose, and that 
evidence of what had been done occasionally could not be 
used to show that the society was established for illegal 
purposes. The oourt being equally divided, the decision of 
the justices, which was' against the society, was upheld. It 
has been remarked on this case that the judgment of 
Cochbum, C. J., with which Mellor, J., concurred, relies 
on the fact that strikes were in fact supported by the sodety, 
and seems to assume, though it is not so stated directly, 
that all strikes are illegal. This view of the law is 
stated to be baaed upon the principle of Hornby v. 
Clo$t and Hilton v. Eckeraley, HanneUi J., thought that 
the decidon of the justices was wrong, because strikes are 
not neceaaarily illegal, and, therefore, supporting men on 
strike is not necessarily illegal. Hayes, J., was also of 
opinion that the justices were wrong, but he based his 
judgment chiefly on' the vagueness of the evidence. He 
seemed to think that if the evidence had been clear as to 
the. giving of money to men on strike to prevent their 
returning to work, he would have agreed with Cochbum, 
C. J., and Mellor, J.* 

Whether or not a strike is, per ae, unlawful, in the sense 
of being criminally punishable, is a question of some difB- 
cnlly which it is unnecessary to discuss at length. Perhaps 
tile decision in JValaby v. Anley, 30 L. J. M. 0. 121, tends 
to tiiow that it is, but on the other hand we have the 
authority of Bramwell, B., in B. v. Druitt, 16 L. T. 
Bep. N. S. 858, for saying ** that men have a perfect right 
to strike,** and {B, v. Bailey, ib. 659) that ** l^th masters 
and men have a right to combine — the one to say they 
jirfll not employ labour in a particular way or on oertiun 


* 14 SoL Jour., 94. 
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terms; the other, that they will not work under a certain 
rate of wages.” 

It will be seen from these decisions that the effect of 
6 Geo. ly., c. 129, 8. 4, is not to render combinations for 
raising or lowering wages lawful, but simply to relieve 
those entering into such combinations from criminal respon- 
sibilify; and that therefore associations in the nature of 
trades* unions may exist, which, though illegal in the sense 
of not being civilly recognized, are lawful as not being 
amenable to the criminal law. Such associations can only 
have for their objects the determining of the rates of 
w^es, and the number of hours of labour, and must not 
resort to any unlawful means for attaining those objects. 
We learn from the report of the Commissioners : — * 

“ That no trades’ union, so far as our observation has extended, 
has attempted to give to the combination a wholly legal character 
by confining the application of its funds in support of men on 
strike to the limits within which alone combinations are legalized 
by the Act 6 Greo. IV., c. 129. Unions contemplate generally the 
application of their funds to the support of men engaged in a strike 
for the purpose of enforcing some decision come to by the union 
in what they deem to bo the interests of trade. Many such strikes 
would therefore be unlawful combinations at common law, and 
would not bo relieved by the statute.” 

Such combinations Mr. Hughes’ Bill proposes to legalize, 
as has been already pointed out, and passing by the 
remainder of the Bill, which relates chiefly to matters of 
detail requiring consideration when the important principles 
involved in the clause above quoted shall have been 
accepted, we now come to the second branch of our subject, 
viz., the question whether any suffident grounds exist for 
the proposed changes in the law? 

(2.) Trades* unions, in their primitive form, were merely 


* Clause 58. 
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benefit societies consisting of artisans engaged in particular 

t 

trades^ who combined together for the mutual assistance of 
persons employed in a similar manner to themselves. Thus 
one society would be established having for its members 
journeymen carpenters only; another would have brick- 
layers ; a third printers ; and so on. The object would be 
to relieve the members in times of distress or illness; to 
pay expenses incidental to death; to make provisions for 
widows and orphans of members ; in short, to carry on 
the business of an ordinary friendly society, with the trifling 
difference that all the members must be employed in the 
same trade. Societies like these were familiar to the Anglo- 
Saxons, amongst whom they were known as guilds,” and 
in some respects were not unlike the large London com- 
panies in their present form. 

In the natural course of events, these clubs gradually 
began to take an interest in those questions which princi- 
pally attract the attention of their successors in the 
present day. How this came about may easily bo seen. 
As the societies increased in number and importance, it 
could not well be otherwise than that members should 
apply for relief, who, upon being questioned as to their 
reasons for requiring assistance, should make answer that 
they could not obtain employment, or that they had 
been discharged, or that they did not receive sufficiently 
high wages for their labour, and that therefore they had 
refused to work. The other members of the society 
being all engaged in the same trade, would listen to such 
reasons as these, with an attention increased by a sense 
of community of interest ; and would feel that any un* 
reasonable acts on the part of the employers, which drove 
their fellow-workmen to the funds of the societies, were 
injurious to the body of operatives generally. What 
wonder is there, then, that they should meet together, for 
the purpose of consulting ns to the best remedy for the 
evils occasioned by the unwarrantable demands of the 
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masters? or that they should endeavour to accomplish ^ by 
united action^ that which unassisted Individual efforts could 
never effect, viz., the securing to the labourer a fair day’s pay 
in return " for a fair day’s work ? For it must be re- 
membered that the modem trades’ unions would, in all 
probability, never have existed, but for the oppression of 
the employers, who, by reducing wages arbitrarily to 
suit their own interests, forced the workers to combine 
for their mutual protection. 

The chief objects of trades’ unions, as at present con- 
stituted, appear to be the fixation of the value of labour, 
and tlie equalising of the condition and wages of the 
labourer. ♦ In tlieory, they have but one weapon, 
and that is the negative one of refusing to work when 
what they consider to be the just demands of the labourer 
are withstood : in other woi*ds, of striking work.” In 
practice, they sometimes resort to other and less harmless 
means for attaining their ends, such as rattening, picketing,” 
&c. But these can hardly be called a part of the regular 
machinery of a trades’ union, being more the results of 
circumstances than of any fixed plan ; strikes, however, 
are the recognized means of trades’ unions for attaining 
their ends. Now, morally speaking, it is difficult to see 
that there is anything wrong in a body of men simul- 
taneously refusing to work except upon terms laid down 
by themselves. The tenns upon which an individual 
works depend entirely upon the contract between himself 
and his employer, and that contract is purely voluntary. 
If the master does not offer wages, which, in the opinion 
of the man, are an adequate remuneration for his labour, 
he ne^ not accept them; whilst, on the other hand, if 
the man asks too much for his services, the master may 
refuse to engage him. Both parties being thus at perfect 
liberty to insist upon their own terms, in the case of in- 




* Beport, clause 28 . 
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dividuals, lliere should seem to be no moral reason to 
prevent miher masters or men from consulting with their 
l^lows as to the terms of employment, and, having fixed 
upon those terms, from agreeing amongst themselves to 
obtain them, either by means of a look-out oh the one 
hand, or a strike on the other. So there can be nothing 
morally wrong in the workmen framing rules for their 
guidonee in maldng -their demands or in aceepting em- 
ployment ; or • in their paying periodical sums into a 
common fund by way of insuring themselves agunst ab- 
solute wont in the event of a strike or lock-out actually 
occurring. Funds being thus obtained, there oan be no 
reason why the contributors should not make regulations 
for the due application thereof; or in their providing that 
a member not complying with the rules as to employ- 
ment, &c., shall lose his interest in the funds of the 
association. A rule to this last effect is only just, and 
occasions no greater hardship than does a regulation of a 
Mutual Insurance Society, which declares that a policy of 
life assurance shall be forfeited if the assured goes abroad,, 
or otherwise neglects to observe the rules of the society. 

- Sudi a combination as that of which we have sketched 
the outlines, is, in fact, a trades’ union of the present 
time in its simplest form, and one to which no objection 
eaki, in our opinion, be raised on moral grounds. 

But while we think that unionism is not inconsistent 
with -morality, we would not be understood to imply that 
it ought to be encouraged. On the contraiy, we are 
strmigly opposed to trades’ unions, because we believe 
that they must have a prejudicial effect upon the com- 
merce df the country, by increating the cost of produc- 
tion of our manufactures without any adequate beneficiat 
result to the workmen as a body'; and, because they 
often exerdse their power in tyranmzing over the mn- 
in an inexcusable manner. Much, however, as 
we' disapprove of them, it is impossMe to deny that 
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they have now become permanent institutions amongst 
our labouring olasses; and that any attempt to suppress 
them by the strong arm of the lavr would occasion some- 
thing very like a revolution} and that without any chance 
of real success. And it must not be forgotten that 
trades’ unions are not without their good results. Many 
of them unite the functions of benefit societies with tiiose 
of trade associations} affording relief to their members in 
times of sickness; assisting them, when disabled by acci- 
dent; making good loss of tools; granting assistance tO} 
and finding employment for members out of work; and 
in some cases assisting members to emigrate} thereby 
easing an overstocked labour-market. During the severe 
winters of 1865-66, 1867-68, the shipwrights, the engi- 
neers, the boiler-makers, and the carpenters were enabled 
to nuuntain themselves almost wholly without public 
relief. In the year 1867, the engineers alone expended 
58,2431.} and the ironfounders 35,272/., in donations to 
members out of work. The important service thus ren- 
dered to the public is beyond all question ; whilst it 
tends to render the men themselves more provident and 
independent as a class. But, as is well pointed out by 
the dissentient Commissioners in their Statement ” 
(p. xliii.), the above are forms of benevolent assurance 
which nothing but a trades’ union could afford. No 
association could guarantee assistance to members in 
cases arising from the state of the labour-market, unless 
it had some effectual means of controlling that nmrket; 
and of asoertiuning that the want of work was abso- 
lutely involuntary and inevitable. So with the super- 
annuation fund. It is obvious that this is a benefit of 
great public utility, sparing the community at large a 
heavy burden in poor rates and infirmaries ' rione. The 
evidence of actuaries shows us that ' this could not be 
attained on mere mercantile principles, except by a pay- 
ment which would deter nine workmen out of ten from 
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assuring. The unions can do it at a singularly low rate^ 
because they alone have the requisite means of ascer- 
taining, by actual evidence, whether or not the claimant 
fulfils the condition of being unable to work, and because 
a very large number of the union members who are quali- 
fied to come on the fund, decline to do so from a feeling 
of good will towards it 

Recognizing, as we do, the advantages as well as the 
disadvantages of trades’ unions, we cannot help coming to the 
conclusion that the best form of legislation for them would 
be that which would most conduce to render them con- 
sistent with public policy. We think that they are en- 
titled to protection, and to a freedom from all restriction, 
but that they do not require or deserve any positive en- 
couragement In our opinion, their funds should be pro- 
tected, even though it be taken for granted that they 
are wholly injurious, because it cannot be right that a 
man should be allowed to steal or embezzle the funds of 
his fellows with impunity, merely because he and they 
have entered into an agreement which is void or illegal 
in the eye of the law.* We protect the persons and 
property of our criminals ; a fortiori should we protect 
the property of men who have combined for purposes 
which are not mala in se, and which are only partially mala 
prohibita. 

So, we think that the existing law against combinations 
should be entirely changed. We would give the most 
perfect liberty, both to masters and men, to combine to- 
gether to do any act, or to effect any purpose, which 

. See the observations of Kemtanf Q. J., in the stoclgobhing cose, 
iShitders v. Kentish^ 8 T. R., 165. llxe temporary Act of last year (32 A 
SS Viet. c. 61) niay be insufficient to prot^ the funds of unions, even 
whilst it re ma i n s in force. It is belicyed that a case will shortly come 
before ihe Court of Crown Cases Reserved, in which it will be sought 
havea cminctioii for larceny of the funds of a union quashed, on 
the ground that " a person cannot be convicted for embezzlement as 
derk or servant to a society which is illegal’* Sec Russell on Crimes, 
ed. 442| dting Beg. v. Sunt^ 8 0. & P. 642, 
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would not be criminal if attempted to be done or effected 
by an individual; and we would require every trades’ 
union to be registered. By so doing, these associations 
would be* deprived of all the traits of secret societies, 
which are under the ban of the law, 'and this would tend 
to improve their general character, and would remove a 
fruitful cause of discontent amongst the classes of which 
trades’ unions are composed. When once they enjoyed a 
perfect immunity, they would be compelled to court pub- 
licity; and, under the influence of public opinion, there is 
reason to believe that all malpractices on their part would 
speedily be discontinued. 

Further than this we cannot go. And, if so much be 
conceded to the unions, all attempts on their part to inter- 
fere with the liberty of the individual should be suppressed 
by the action of the law, but the action should be against 
the persons making the attempts complained of, and not 
against the unions of which they may happen to be mem- 
bers. If it could be shown in any case, that unionist 
workmen had committed an outrage upon a non-unionist, 
or upon a master, which would liave been a criminal offence 
if committed by any ordinary person upon another, then 
the offenders should be punished, but not otherwise. In 
a word, we would make no distinction between the acts of 
individuals and the acts of combinations, but at the same 
time we would enforce the criminal law against individuals, 
who rendered themselves amenable to it by trade offences, 
with as much, or even more, stringency than at present, and 
that, whether the offenders were unionists or non-unionists. 

This wo hold to bo the ouly true way of solving the 
difficult question of how to deal with trades* unions; and 
we therefdre think that the general principles involved in 
Mr. Hughes’s Bill are correct, and deserve the supjwrt of 
all parties. Some of the auxiliary provisions of the Bill 
appear to require considerable modifications, bat these spaco 
will not allow us to point out. 
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In oonolusion, the reader should consider the proposal, 
whidi has been made in some quarters, to incorporate 
trades* unions. l%is would appear to be in many respects 
denrable, as it would give them a power to contract, and 
to sue and be sued, and would greatly tend to assist 
the operation of the boards of conciliation which are so 
well spoken of in the report of the Boyal Commissioners. 
The only question is, how far the plan is feasible. We 
confess that we entertain serious doubts on this point. 


Abt. X.— the works of GEORGE COODE. 

I N the Obituary contained in our last number we noticed 
the death of George Coode, and some of his works. But 
the topic is one which requires more consideration, both in 
justice to him, whose merits deserve marked recognition, 
and in justice also to The State, which might otherwise be 
deprived of the labours of one of its serviceable sons in 
matters of great aud permanent concern. 

At this time we are suffering from the accumulation of 
matters, the remanets of past times, chiefly through the 
want of knowledge of the principles and methods on which 
they should bo settled. 

Coode was one of those personages who could, or would, 
do nothing without thought of the deepest character. 
Everything that ho touched passed through the alembic 
of hie nund, was carefully collated with the abundant 
knowledge which he possessed on most subjects, and finally 
determjmed judicially, with calm and severe impartiality^ 

The mere infection of tho titles of his writings would 
show that they ranged over the entire field of statesmanship 
so far as it relates to domestic matters, ^d, as they rested 
on principles of practical jurisprudence, did indirectly 
tend to solve matters of internationid concern. He regarded 



319 


The Worki of George Coode. 

all humanity in every phase, and was not satisfied with 
aspiration, but must needs realise practically what ho con- 
ceived to be desirable. His position led him to consider 
matters in practical detail, in the way of administration and 
in the way of legislation, in form of every kind, and in 
corresponding expression down to the minutest details of 
logical and literary treatment. 

Having at one time digested ** The Whole Body of 
Poor Law” — a work of which by some singular blindness 
the country has been deprived — he touched the whole field 
of law, and gave it an embodiment which met at once the 
comprehensive objects of the jurist, and the apprehensive 
objects of the practitioner. These opposite conditions, so 
difficult to fulfil, he mastered, and if his work had been 
adopted he would have solved to the satisfaction of the 
opposite parties the question of digestion of the law, and 
would at the same time have given the most exact verifica- 
tion of the minutest details for the consideration of the most 
doubting and accurate sceptic. 

His Appendix to the Beport on Local Taxation, in which 
he embodied the law of twenty-four taxes, a matter of 
present interest, and it is believed of immediate concern, is 
another proof of the positions above averred. But it was 
not only in these excellent performances that he showed his 
highest ability, that of a shrewd and penetrating, diligent 
and scrupulous investigator, it was the same whatever he 
touched ; the superficial was with him but an evidence of the 
underlying causation, which he pursued to its lowest depths, 
and in like manner he tracked through past periods to the 
remotest the very germ of the question, and its progress 
thence to the present time, and with keen sagacity predioted 
the future. 

It is with an eye lo such valuable qualities that his works 
should be read ; th|y should be collected, and studied for the 
treatment as well as for the matter, for in these- days of 
precipitate legislation it is necessary that both treatment 
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of research and the resulting product should be equally 
considered, since it is in both respects we fall into difficulties 
acoomulating at every step of our progress. 

In the space we can afford in .this publication we must not 
attempt to give a complete analysis of so many works of so 
wide a ransre : we shall therefore content ourselves with 
givings in the manner of a cataioguej an account of them^ 
that those who may have occasion to prosecute these subjects 
may know where to seek their material and their method. 

(1.) The Irish Poor Law Act. 

(2.) Article on the Poor Laws in the " Encyclopedia 
Britannica.’’ 

(3.) "Report of Local Taxation, and Digest of the Laws 
relating to Twenty-four Local Taxes. 

(4.) Treatise on Legislative Expression. 

(5.) Keport on the Law of Settlement and Removal. 

(6.) Papers on the Consolidation of the Law. 

(7.) Report on the Fire Insurance Duties. 

(8.) Memorandum on the Application of Limited Lia- 
bility to J oint Stock Banks. 

(90 Article on the Income Tax in tlie Edinburgh 
Review. 

(10.) Report on Education. 

These are among the number of Goode’s Works. Many 
others there are which were part performances with other 
persons, in which by no means the lesser part or the least 
worthy formed his sliare. These are therefore not cited. 

It would, as we have said, be in vain to notice the above 
works seriatim in our publication, so limited in space, wc 
will therefore notice some of the most important, and most 
relative to the matters, of which we take special cognizance ; 
of such are the Papers on the Consolidation of the Law con- 
tributed to the Statute Law CommissiotKj they rec[uirc to 
be read in the true sense. They • were singularly able — too 
able— for the perfunctory efforts, if efforts they were, made 
to accomplish the greatest and most necessary task of the 
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times, upon which every individual enterprise in legislation 
depends for its success. 

The pending question of Irish tenures is one such instance. 
The speciality of that question is the adjustment of the 
rights of owner and occupier. The means of adjustment 
is a tribunal. The tribunal must have its basis in economy 
and law — the two great divisions of jurisprudence. But 
these arc as unascertained, and by present means as unas- 
ccrtainable, as are the very matters of right with which the 
tribunal wilt have to deal. The personages who will have 
to preside over the administration of the tribunal, that is, 
the gi*eater number of them, will be without this basis, 
groundwork, and framework. 

It is so in other cases ; we want, first, a knowledge of 
economy — not political economy simply, but the organisation, 
natural, conventional, legal, mixed, exceptional, and ex- 
ceptionable, which make up the state of things ; then the 
law — universal, common, general, special, individual, and par- 
ticular, by which the rights growing up under that state of 
things arc enforceable and to be enforced ; then, the judiciary 
— imperial, national, local, general, and special ; and, lastly, 
the courts or places where justice is to be administered. 

Unfortunately avc reverse the processes, and render each 
impossible by enveloping each earlier one in a skin or garb 
too scant for its efficient and complete being. 

Goode’s efforts, so comprehensive, yet precise and clear, 
so methodical and practical, would have compassed the 
matter, and obtained for us a combination of needful re- 
sults which it is hopeless to obtain by any process hitherto 
adopted. 

The Irish Poor Law Act, Chief Justice Blackburn was 
accustomed to^ say, was the only Irish Act that he had met 
with that was self-interpretative. It is a model of practical 
legislation, but it is but one of the masterly pieces of 
legislative draftsmanship which, in his official career, he 
contributed to the public service. 

VOL. xxvm. — NO. LVI. Y 
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Nor was it mere draftsmaosbip. His notes to the Act 
exhibited a full knowledge of official economy, and much 

I ■■ 

6hrew4 practical suggestion for the conduct of the work. 
In all his legislative work he accompanied the provisions 
with well-informed and masterly expositions of the matter^ 
on which the Minister and the Law Officers of the Crown 
felt that they could rely. 

The work on “ Legislative Expression ” dcvclopes a jdain 
but very logical expedient for rendering 'intelligible and 
simplifying our legislative enactments^ which may be 
described as a suggestion not to place the cart before the 
horsesy or one horse before and another behind, or on the 
side; in short, as the manner of our legislation has been, 
anyhow. It is simply to place the predicament before the 
consequence, and, in the former to use the expression of case, 
and in the latter, the expression of enactment. For the 
exposition of the suggestion and the grounds of it, it would 
be as well for the reader to refer to the book. 

The work on Local Taxation ” shows, in detail, the method 
of collecting the matter of undigested law, whether in text, 
book, case, or statute, and placing it in such form as will 
secure the insertion of every point, as far as is necessary, 
but not further or otherwise — the exact matter and no 
more. A few persons trained to the use of these methods 
might easily accomplish a very large amount of digestion 
under the direction of some master lawyers. What is 
difficult to establish at first may be more readily learnt 
by the examples given. 

In the other papers and Beports are curious exempli- 
fications of his keen reasoning. Instead of resting sug- 
gestions merely on what has been done already, or the 
e:|istence of what are commonly called facts, according to 
.pirdinary apprehension, he shows what other facts would 
have been if such so-called facts had not bad place, and 
IS at t)ie same time careful to disparage that} soggeBtioi^ of 
misd&ief which is usually attributed to what is but care- 
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ful selection of one-sided appearances^ in disregard of the 
range of circumstances which have contributed to the pro- 
duction of the actual state of things. In so doing he has 
by his impartiality sometimes succeeded in winning the 
opposition of all sides, which later experience has proved to 
be ill-founded, and as short-sighted as ill-founded. 

We need sadly a basis of investigation in all our public 
inquiries, a method which commonly applied would fairly 
gather up the elements of the question, and so present it 
that the public at large, unaffected by partisan views, 
might assist in forming a judgment on which action, ad- 
ministrative or legislative, might be taken with safety. .A 
study of the Reports of Commissioners, so often abortive, 
would show the value of this view. It is in this sense 
and to this purpose we should recommend a careful perusal 
of these works. 

Of those which we refer to it may be observed, that 
they touch on the personality of everybody, and the state 
and condition of every class of persons; on property of every 
kind, and the incidents of ownership and occupation ; on 
commerce, foreign and domestic; on functionaries of every- 
sort ; on the use and abuse of our tribunals of various 
kinds, and of the sundry aggregations and congregations 
of communities, which make up the great whole — ^Tho 
State. 

The whole of our social economy comes directly or in- 
directly under consideration, and the processes by which 
they may be treated legislatively are discussed both on 
principle and in detail* ’Tis a pity that so much thought 
and practical ability should be lost, for so it must be (to 
some extent at least), since it is a mere impossibility 
that any other person should pass through the same career 
of experience — that is, from the state of things which 
existed before the passing of the Poor Law, and which 
follow^ thofeop, wd which in Coodc*s case has been pur* 
sued by one who was an accomplished logician, jurist, and 
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practical lawyer^ and a skilful official as well as conversant 
with private concerns of every variety. 

Doubtless his case is not singular; others have shared 
the same fate, and so will many who are now living. 
We cite it as an instance of our blindness and disorderli- 
ness, little more sleep, a little more slumber,” is ever 

the cry of the political sluggard, whom we would wake 
up to a sense of the perils of his lazy ^ laissez faire.* ” 
The worst of it is that our haphazard, gossippy style (not 
of work^ but) of thoughtlessness, plunges us into a sea of 
mire, helps nothing but a perpetual drift towards undoing, 
without its compensation, the establishment of a system 
truly efficient and economical. One statesman after 
another, yielding to the pressure of the moment, breaks 
up a system, and before its substitute can be established 
gives place to a successor, who as madly yields to the 
cry of failure, which is always urged when reform is in 
the throes of transition. 

The Gathering together in apt order the past, the present, 
and the coming, is peculiarly the duty of the official whose 
province it is to carry forward the traditions of The State, 
and to facilitate fresh effort by’ an accessible collection of 
the experiences of each successive period. We are spending 
a deal of money in re-collecting ancient records (a task 
worthy of the labour and the cost) ; we spend none in the 
apt collection of the current records, which is about the best 
means of training statesmen for the ever-pressing claims of 
each succeeding age. Whether one is Conservative, Whig, 
or Radical, there is the same want, equally fundamental ahd 
indispensable, of a more brotherly fellowship of workers 
in the same direction, which is, perhaps, not to be expected 
from our Saxonly isolation, and from the keen competition 
of modern times, but it is not the less regretablo* And 

we would fain hope that the losses which The State incurs 

« 

bjr such instances as the present may incite somebody or 
Other to stem the drift of indiiTerence to the welbtre of 
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those who are to come after us. To save a penny in the 
Income Tax may be worthy of every patriotic exertion^ 
but to lay the foundations of the welfare of our progeny 
at an equal cost would probably be worthier. 

We understand there is some hope of t'le Papers of 
Coode falling into friendly hands^ which will not willingly 
suffer their practical value to be overlooked. 


Art. XL— the FRENCH BAR. 

An Historical Sketch of the French Bar, from its origin to the 
'present day^ icith liiographwal Notices of some of the principal 
Advocates of the Nineteenth Century, By Archibald 
Young (Advocate), Edinburgh. Ecliuonston & Douglas. 

1869. 

A t a time like the present, when changes arc taking 
place in the administration of the law, and when, as 
incident thereto, some changes, the extent of which it is 
not easy to measure, may take place in the organization 
of the legal profession in both its branches, the appearance 
of Mr. Young’s book is most opportune. 

In reading this most interesting and unpretending work, 
one cannot help being struck with the great difterences which 
exist between the two professions in our own country and 
in France. Taken broadly, the ambition of the English 
barrister is to become a judge ; he may have to be satisfied 
with something far short of that exalted dignity, but at the 
outset of his professional voyage the Bench is his goal, and 
very sea-mark of his utmost sail.” Political life, purely as 
such, with very rare exceptions he docs not venture upon. 
The reason for this is partly due to the fact wc have 
stated, and partly due to other causes, and among others 
to this, that political life in this country is the profession 
of the highest in station or the wealthiest in purse. The 
portfolio of the minister, oh the other hand, is the 
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ambition of the French advocate. l%e Bench in France 
is not recniited from the Bar^ not doed it hold In public 
estimation that almost sacred place that it does with ns; 
and^ further, the social position of the judges is not so high 
as in this country, nor are the emoluments of the French 
judges upon the same scale. It is therefore to political 
life that the advocate in France looks, and in that he 
centres his hopes. 

The work before us, within a compass of some 250 pages 
contains much varied and interesting information. If we 
may find fault with so admirable a book, we should say 
that it was somewhat overlaid with dates and detail. 
But, as the author terms the volume a Sketch of the his- 
tory of the order of advocates, as well as of the biography 
of many of the illustrious members of the French Bar, per- 
haps this was unavoidable. The book travels over a great 
extent of ground, or rather of time, it speaks of events of 
great interest and importance, and traces diligently and lov- 
ingly down the stream of some five hundred years of history, 
the course of that great profession, the eloquence and ability 
of whose members have done such splendid service for France. 

That the history of an order as ancient as the magistracy, 
as noble as virtue, as necessary as justice,”" should be 
interesting is but natural. But the history of the French 
Bar is something more. It is the history of the courage 9 
the devotion, and the patriotism of many of the foremost 
men of their country, it is the history of the growth of 
liberal opinion, of enlightenment, and civilization. 

The profession of advocate in F ranee dates from a very 
early period, and although existing as a separate order earlier 
than the reign of Philip the Fair, the reign of that monarch 
ii a very important epoch in the history of the French Bar. 
Philip made the Parliament stationary, which formerly had 
Icfilowed the person of the king, and thus he greatly ineimased 
the power and influence of the Parisian Bar. 

To a somewhat similar circumstance our own Bar owes 
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perhaps its existence. tn this country the 'Bar/ in the 
sense in which that phrase is commonly understood, cannot be 
traced further back than the thirteenth century, for it was not 
until after Magna Charta that the Courts of Law were 
permanently settled at Westminster, instead of following, as 
they previously had done, the king’s person in his journeys 
through the country. Speaking generally, the French Bar 
is a provincial one, scattered over the country, while our 
own is metropolitan, the system of circuits in this country 
to a great extent obviating the necessity of barristers 
settling in different parts of the country. 

The growth of business, however, has in England already 
attracted great numbers of the junior Bar in to the provinces, 
and as unquestionably the present current of our long 
needed law reforms sets in the direction of centralization 
as from many centres, the result will be that our own Bar 
will become to a great extent provincial also. If this be 
so, we fear the result will be a degradation of the profession, 
which one would greatly deplore. The circuit system once 
destroyed, even the imperfect control the mess at present 
exercises would be destroyed, and all discipline would be 
at an end. 

No one can read a book such as that of Mr. Young’s 
without seeing how vastly the administration of the law, 
and how greatly its dignity, depend upon the character and 
conduct of those who are its ministers. 

Already changes are at work (to which attention has been 
publicly drawn) which argue but ill for the maintenance of 
the traditionary honour and dignity of the profession in this 
country. It would be well for the Bar (if for once the body 
would act as their brethren in France have done repeatedly) 
to consider, in view of changes which must operate upon 
them, whether it would not be desirable to organize some 
new and distinct .method of discipline throughout the 
provinces, in forming local bars, with aj^olnted officers, or 
some system or machinery whereby professional decorum 
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and order may be maintained* With this special evil of pro- 
vincialism to contend again 8 t 5 and under all the changes and 
vicissitudes through which France has passed, her advocates 
^appear to have maintained unchanged the traditionary 
character, dignity, and political power bequeathed them by 
their Roman forefathers. This is due, we think, to the more 
perfect organisation of the profession in France, and to its 
loyalty to itself. In France the status of the Bar, and 
the conduct of its members, has been considered matter of 
imperial concern, and the State has, by positive enactment, 
laid down rules for its guidance. 

Laws have been passed from time to time in France, 
regulating the conduct of the Bar. One law provides that 
all arguments calculated to injure the opposite party should 
be spoken courteously, and another forbids the advocate to 
make any bargain with the party for whom he pleads for a 
share of the matter in litigation. This latter rule would 
seem to resemble our own, save that the rules of conduct 
which obtain at the English Bar are purely consuetudinary, 
and the disability which the English barrister lies under 
from enforcing by action the payment of his fees seems 
to apply also to the French Bar.* A subsequent law of 
Philip the Bold, published in 1274, imposes upon advocates 
the' obligation of swearing that they will only take charge 
of those causes which they believe to be just, the refusal to 
lake the oath being punished with interdiction. Tins rule 
opens up, no doubt, matters which have been subjects of 
keen controversy, with which we here cannot deal, but we 
will only say that in our opinion such a rule has only to 
be made to be practically abrogated. If an advocate 
refuses to defend,^’ says Lord Erskine, in his defence of 
Thomas Paine against the charge of publishing a seditious 
libel (this was in 1792), *‘from what he may think of the 
charge^ or of the defence, he assumes the character of judge, 
nay, he assumes it before the hour of judgment.” 

* HoUot, ** Begle de la Profession/* p. 141. 
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The conduct of advocates in this country has been sub- 
jected to very little legislative interference. But a statute 
lately in force, and for all we know it may be so yet, 
passed in the reign of Edward L, a.d. 1275, enacts, 
That if any serjeant, counsellor, or others, do any manner 
of deceit or collusion in the King’s Court • . • he 

shall be imprisoned for a year and a day, and from thence- 
forth shall not be heard to plead in that Court for any 

man.” And further, in that old book, the Mirroir des 

Justices,” c. ii., s. 9, it is, among other things, ordained 
That every pleader is to be charged by oath that he will 

not maintain nor defend what is wrong or false to his 

knowledge, but will fight for his client to the utmost of his 
ability.” This injunction, our Bar we think, fairly carries 
out. The second and third articles of the French law 
which we have mentioned treat of the fee of advocates, 
which were to be proportioned to the importance of the 
cause and the skill of the pleader. The fee was never to 
exceed a sum equal to about 27/. of our money. 

In the year 1291, Philip the Pair confirmed the enact- 
ments of Philip the Bold concerning the fees of advocates 
and the prohibition to receive anything beyond the amount 
fixed by law. From time to time further regulations 
were made with respect to the duties of advocates, and 
it is almost amusing to read the repeated recommendations 
and injunctions addressed to the advocates to be brief in 
their pleadings, prolixity having been evidently a fault with 
the Bar of France at all times in their history. The limitation 
as to the amount of fees seems soon to have fallen into 
disuse, as we find that in 1453 the advocates were re- 
commended to be moderate in their foes. One usage, 
which obtains in England *at the present time, namely, 
the signature of counsel under the fee marked upon their 
briefs, was the subject-matter of an ordinance in the time 
of Henry 111., and forms the occasion of a memorable 
incident. The king enjoined the Bar to write with their 
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own hands beneath their signatures the amount of fees they 
ree^ved. The Bar refused to obey the injunction^ and in 
resented it as an instilt^ and to show their deter- 
mined hostility went in a body to lay down their functions, 
declaring that they voluntarily abandoned the profession of 
advocate rather than obey a law injurious to their honour. 
Four hundred and seven adYocates in all thus solemnly pro* 
tested agaidst the ordinance. When the Parliament met 
there were no advocates to plead and justice was at a 
standstill. In the end the Bar succeeded. This is a very 
strong instance of the internal discipline of the French 
Bar^ and of loyalty to their order, and affords, perhaps, 
the first example recorded of a strike. Be this as it may, 
we doubt if the Bar here would ever act as resolutely or 
80 completely in union. 

Onr author thus describes what mav be termed the 
organisation of the profession. 

From a pretty early period in its history the Bar of Paris was 
accustomed to arrange itself by benches, in order that its members 
might meet and confer more easily. These benches were placed in 
the great halt of the Palais dc Justice or in the adjacent galleries. 
In 1711, the advocates, formerly divided into eleven benches, were 
arranged in twelve. The first was composed almost entirely of 
seniors, and a few seniors were placed at the head of each of 
the others, after whom came the younger members, according to 
the dale of their admission into the order. This organisation, how- 
ever, was found to be very imperfect, and in 1780 the fifth bench 
contained 101 advocates, the seventh niue, and the eighth seven ; 
while the tenth had ninety-five, and the twelfth ten. In 1781, a 
reform took place, and the order was divided into ten columns, each 
containing from fifty to sixty advocates. Each column elected two 

n 

deputies, whose functions lasted for two years, and who might be 
re-elected. These deputies from the different columns, along with 
the'^rmer presidents of the Bar, constituted the council of the 
order, elected its presidents, watched over its roil, and rnmniained 

I ^ r * j ■■ 

iis di^pline. The advocates were farther divided into three classes 

if ^ > / 

-—listeners {ai^oea^ ecoutanfs), pleaders (atocaie pkUdanti)^ and 
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consulting advocates (avoeats consulianis). According to* (be 
ancient practice, the young licentiate from the University was 
presented to the court by one of the seniors of the Bar, and the 
president administered to him the oath to observe the laws, which 
he took standing upright, in his gown, with uncovered head, and 
right hand uplifted ; in short, the ceremony of the oath seems to 
have been very similar to that at present observed at the Scotch 
Bar. A minute of the taking of the oath was then drawn up and 
signed by the senior, or, as he was termed in the olden times, the 
godfather of the young jurist. After taking the oath, the advocate 
might assume the gown, but he had not yet the right of pleading. 
He entered upon a period of probation, called le etage^ which, by 
a decree of May, 17^1, was extended to four years. Upon the lapse 
of this period, his name was inscribed in the roll of advocates u|»on 
the report of one of the chiefs of his bench or column. The pleaders 
{avoeats plaidants) were highly respected, and had the right, hot 
only of appearing in the Courts of Parliament, but also in all the 
inferior judicatories. The mutual exchange of papers was con- 
sidered one of the courtesies of the profession, and, before pleading, 
the advocates were in the habit of making extracts from their briefs, 
containing the facts of the case, and communicating them to the 
opposite counsel. Pleading and consultation for the poor was one 
of the established rules of the ancient Bar, and every week nine 
advocates met in order to hold gratuitous consultations on the causes 

of the poor. The advocates, as at present, spoke with their heads 

• _ 

covered, except when they pleaded before the King’s Counsel. The 
consulting advocates — advocati consUiariiy ns they arc termed in 
the old ordinances — held the highest rank at the Bar. They gave 
their advice to the pleaders, they regulated the affairs of families, 
and were entrusted with many matters of the highest moment. They 
had a bench set apart for them in Parliament, and were entitled to 
a seat on the fieur de H$. The head or president of the FfOnch Bar 
was, and still is termed a batonnier. This title dates back to the 
middle of the fourteenth century ; but for a long time after that 
period it was an office of little importance. The name is derived 
from air ancient Osage, according to which the staff (Jbdion) of 
thfir banner of St. Nicolas, the patron of the confraternity of advo- 
cates, was Carried at the head of the order in processions and cere- 
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monies. He who carried it was termed baionnier. So late as 1602, 
howeveri the dean (doyen) held the first place at the French Bar, the 
haionnier only the second. The latter is mentioned for the first time 
as the head of the order in 1687 ; and it is only since July, 1693| that 
he has had a legal title to be considered the head of the Bar. For- 
merly, the senior member of the order, by date of inscription on the 
roll, used to be elected batonnier. But as the great age of the 
advocate thus chosen often unfitted him from efficiently discharging 
the duties of an office requiring watchfulness and tact in no ordinary 
degree, the order determined to give up this principle of election 
The baionnier is chosen for one year only ; but since 1830 it has 
been usual, at the close of his first term of office, to re-elect him for 
a second year. The bhtonnier has the privilege of making his 
business appointments at his own residence, even with those who 
are his seniors at the Bar. The title of dean (doyen) belongs to the 
senior member of the Bar inscribed on the roll ; but it confers no 
other privilege than that arising from seniority. The ba'onnier^ 
the former bdtonniers, and the deputies from the columns form a 
council, which meets in the Advocates’ Library, and whose chief 
object is the preservation of the discipline of the order. The 
bdtonnier himself adjudicates upon trifling complaints against mem- 
bers of the Bar ; but if the matter is of consequence, he reports 
it to the council. If the suspension of a member, or the erasure 
of his name from the roll, is to be deliberated on, the baionnier^ 
after examining into the matter, reports to the Crown counsel, 
and their decision is registered. In the most important and serious 
cases, the court is petitioned to give judgment in terms of the 
requisitions of the hdtonnier, and the conclusions of tho Crown 
counsel. At the expiration of his term of office, tho baionnier 
makes up the roll of advocates, with the assistance of the former 
bdJU>nni€r and the deputies, and deposits it in the register before tho 
9th of May/’ 

We have not space to recount the chequered fortune of 
the Bar, its destruction at the lievolution, and its restoration 
under Ifapoleon, but we must pass on to that portion of 
Hr. young’s work^ which doubtless may be considered the 
most interesting, namely the biographical notices of some 
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of the many great men who have graced with their elo- 
quence, or dignified with their learning, the ranks of the 
profession in Franco. Among jurists the names of Cujas, 
Pothier, and Portalis will ever be honoured, and the labours 
of the French Bar in jurisprudence are eminently worthy 
of recognition. Pothier was born at Orleans, in 1699. He 
completed his legal studies in the University of that city, 
and was appointed Councillor in the Presidial Court of 
Judicatiu’c at the age of twentj'-onc. In 1736 he commenced 
his great work on the Pandects, which occupied him during 
twelve laborious years. In this immense task he had the 
help of some of his intimate friends, among others of Prevot 
de la Janes, his colleague in the Court, and Professor of 
French Law. Upon the death of his colleague Pothier be- 
came professor, and his able and enthusiastic teaching speedily 
gave a remarkable impulse to the school of law at Orleans. 
For twenty-five years Pothier presided over it, and educated 
many of the first advocates and magistrates of France. 
The mantle of Pothier, as a jurist, seems to have descended 
upon Portalis, who was, perhaps, the ablest lawyer and 
most upright man who took part in the preparation of the 
Code Civil, The public life of this distinguished man did 
not commence until he Avas more than fifty years of age, 
and during the whole period of his great labours as a jurist 
and politician he was almost totally blind, unable either 
to read or write, his extraordinary memory, however, making 
up for this defect. 

But whatever may be the claims of the French Bar to 
be considered learned, however much their labours may 
have added to the science of jurisprudence, it possesses the 
gift, we were nearly saying the fatal gift/’ of eloquence 
to an extent which removes it far above all competition with 
our own. 

Mr. Forsyth, in his Hortensius,” points out that until 
the magic of Erskine’a voice and eloquence was heard in 
our Courts, the annals of our great trials do not furnish us 
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muqh, perhapa |iardly anything at all, worthy of the 
name of eloquence. If this was the case before the days of 
Lq^ Erskine, what have we had since? It is true that 
Lor4 Brougham treated our Courts to some powerful and 
meteoric flights of what was termed in his day eloquence, 
and thundered forth in botli our Houses of Parliament 
powerful and weighty orations which, in our opinion, did 
Cdn^n, among much, very much, that was extravagant and 
turgid, here and there passages of great beauty. But his 
speeches are drugs in the market, and his memory remains 
with us secured on other, it may be deeper, foundations. 
Since Lord Brougham we have not possessed half-a-dozen 
advocates as orators of any real mark. The late Lord Chief 
Baron, the present Lord Chief Justice, Lord Chelmsford, 
and perhaps pre-eminently Serjeant Wilkins, found no com- 
jieers, and have left no successors as orators, however able 
as nisi prius advocates the present generation of our leaders 
at the Bar may be. 

The national character is ponderous, and he who can 
nonsuit by an array of cases, or set aside a verdict ** upon 
the authorities,” is as much, if not more to the taste of the 
English attorney (who, after all, is the deus ex fnacAind), 
as the glib, agile Q.C., who makes a jury laugh with him. 

The national characteristic to which we have pointed 
accounts for some of the differences between the two 
professions. But we cannot help thinking that, beyond this, 
the French possess a far more worthy appreciation tlian 
we do ourselves, of the duties, the responsibilities, and the 
dignity of the advocate’s calling. The tradition of their 
politicid power, the result of splendid service, the indepen** 
dc^ce cf their profession, their social status, all these furnish 
bonds of brotherhood, while the old custom of the interchange 
of papers (one of the oldest of their ordinances), and the 
ready Joint action of the whole order where their privileges 
or tWiir seemed to be in danger, show the confldeotic 

l^ey iRMspess in each other’s loyalty and honour. 



The French Bm\ 


335 

Wc have hardly space to mention the names even of th^ 
more eminent among them^ whose reputation as orators still 
survives, and whose speeches are remembered. Among 
others, Pierre Siguier (one of whose descendants, the Baron 
Siguier, so recently resigned his oflSce of Procureur-Impe* 
rial in the Court of Toulouse); Omcr Talon, in the 16th, 
Servin and Antoine Leniaistre, in the 17 th, and D’Augues- 
seau towards the close of the 17 th century, are well known. 
Of these D’Auguesseau is the best known. This eminent 
advocate was born at Limoges, in the year 16G8, and was 
appointed King’s Advocate at the Chatelet of Paris at the 
early age of twenty-one. How true is, the saying, that the 
history of greatness is the history of youth.” Distinction 
at the French Bar has been, in the great majority of cases, 
attained at an age which, in this country, would be barely 
sufficient to entitle a man even to hope for an assize prose- 
cution for burglary, or an undefended cause in Middlesex. 
At thirty-two years of age D’Auguesseau was made Pro- 
cureur-General, and Chancellor of France at forty-eight; 
a success almost as rapid as that of Grotius, who pleaded 
at the Bar when only seventeen, and was made Attorney- 
General of the Netherlands at twenty-four. 

The discourses of D’Auguesseau are well known. In his 
magnificent culogiiim upon the Bar occur those words, a 
portion of which we have already quoted, and which we 
will repeat. Speaking of the Bar, he says : — 

It is an onler as ancient as the magistracy, as noble as virtue, 
as necessary as justice; it is .distinguished by a character which 
is peculiar to Itself, and it alone over xnaiiitaius the happy and 
peaceful possession of independence.” 

Passing the great names of Normand and Cochin, cotem- 
poraries of D’Auguesseau, we must for a moment pause at 
that of Gerbior. ^This great advocate did not commence to 
plead in the Courts until he wtts twenty-eight years of age. 
But his rare merit soon placed him at the head of the Bai\ 



386 


The French Bar. 


In his time we first begin to catch a glimpse of the lucrative 
character of the profession in France. It is said that he 
received a fee of 4000/. (about 100,000 francs), from the 
Company of the Indies, and 20,000/. from a Sieur Cadet, 
for whose cause he had pleaded successfully. 

Mr. Young has here a note upon the fortunes made at the 
Fnglish and French Bars, and compares them with those 
amassed by the advocates of Rome under the empire, very 
much to the advantage of the latter: but it is by no 
means clear that the fee system, as we understand it, 
obtained at Rome at all, and regard being had to the then 
value of money, the amount of these sums appears to bo 
enormous, very many times beyond any legitimate fee we 
think ever given in England. 

At the time of the Revolution, when the Bar was 
abolished, after the law of August 16, 1789, under which 
every one was to have the right of pleading his own cause 
for himself, one and only one in the Constituent Assembly 
stood up in their defence, and that one, Robespierre. 

4f 

^*Tbe Bar/^ said he, seems still to display liberty exiled 
from the rest of the world; it is there that wo still find the 
conrage of truth, which dares, to proclaim the rights of the 
weak and oppressed against the powerful oppressor, l^he ex- 
clnsire power of defending citizens shall be confined by three 
judges and three lawyers ! In that case you will no longer behold 
in the sanctuaiy of justice those men capable of rising to enthusiasm 
in behalf of the cause of the unfortunate, those independent and 
eloquent men, the support of innocence, and the scourge of crime. 

will be repelled, but you will have welcomed lawyers without 
ddlicacy, without enthusiasm for their duties, and only urged on 
in a.noble career by sordid considerations of interest ; you mistake 
•—yon degrade — functions precious to humanity, essential to the 
progress of public order $ you close that school o^civic virtues where 
talent and merit learned, while pleading the cause of dtiaens before 
the judge, to defend thereafter that of the people in the legislative 
assemblies.** 
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Resuming the path of our history from which we 
turned aside for the moment, we find between the time of 
Gerbier and the present, materials that might well afford mat* 
ter for a lengthy paper — the trial of Louis the Sixteenth 
and that of his queen, the reorganisation of the Bar under 
Napoleon, the trial of Marshal Ney, and the revolution 
of 1830; but the Bar of the nineteenth century must 
claim our remaining space. Henncquin, Berryer, pire et 
the brothers Dupin, Dufaure, Garnier-PagSs, Ledru- 
Rollin, Baroche, Rouher, Jules Favre, Emile Ollivier, with 
many others, are names with which we are familiar. 

Hennequin was engaged in almost all the great trials 
which took place between the years 1814 and 1834. 
Among them, were the celebrated cases of the disputed 
succession which followed the death of the Prince of Conde, 
who was found hanged in his chateau in the August of 1830, 
and with whom perished the great house of which he was 
the last representative. Two years after he undertook the 
defence of the Duchesse de Berri, who had been arrested 
while vainly endeavouring to rekindle the smouldering 
embers of civil war in La Vendee. About this time, 
Antoine Pierre Berryer began to rise to fame. No name 
is so well known as his. This distinguished man was for 
many years the undoubted leader of the French Bar, and 
to him the Bar of our own country has paid reverential 
honour. The father of Berryer, an able and distinguished 
advocate, defended Marshal Ney, and the position of the 
father naturally paved the way for the som Berryer's 
life, as that of nearly all the greatest advocates in France , 
is as much political as forensic. And this characteristic 
of the French Bar makes its own history almost the 
history of France. 

Among many great political trials in which M. Berryer 
was engaged, one stands out far above all others in interest — 
we mean the trial of the present Emperor of the French, 
for his attempt at Boulogne. In 1852 M. Berryer was 
VOL. XXVIIL— NO. LVI. 
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elected B&tOQnier of the Parisian Bar; and, so late as 
1858, defended Count Montalembert, who was prosecuted 
by the Government for certain alleged libellous express 
sions contained in a newspaper. We most of us remember 
M. Berry er’s visit to Lord Brougham in 1864. Upon 
that occasion the Bar entertained the two venerable 
advocates at a banquet in the Middle Temple Hall. His 
last appearance in the Legislature was in February, 1868 ; 
on November 29 following he breathed his last. To the* 
last a Royalist, upon his death-bed, after receiving the 
last sacrament of the Church, he wrote that touching letter 
to the Compte de Chainbord, which now is matter of 
history. 

Louis Oarnier-Fages and Ledrn-Rollin are known to us 
rather as politicians than barristers, and MM. Thiers and 
de Tocqiteville have achieved a fame, broader and wider 
than that which the Bar alone can give. Two names of 
men living among us claim our notice, and with them our 
imperfect notice of Mr. Young’s book must close. 

Jules Favre, at present the acknowledged leader of the 
democratic party in France, and one of the most consum* 
mate of living orators, was born at Lyons in 1809. His 
speech before the Court of Peers in 1835, on behalf of those 
who were implicated in the fatal disturbances at Lyons, 
one of great eloquence, marked him out at once. On the 
retirement of the famous Abbe Lammennais from the mananre- 

o 

meat of the journal Le Mouvement, M. Favre became one 
of its chief political directors. In 1860 and 1861 M. Favre 
was elected Bdtonnier of the Pariaiau Bar. M. Favre is 
<me of the most consummate speakers of modem times. 
He has acquired the art in its every branch, and possess- 
ing n profound knowledge of his own language, moulds it 
with a delicacy of finish that is, perhaps, unrivalled. 

The present Prime Minister of France, Emille Ollivicr, 
was Ixnti at Marseilles in 1826, and was admitted to the 
Parisian Bar in 1846. In politics a Liberal^ his views are 
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far more moderate than those of M. J ules Favre. As a 
lawyer he is eminent^ and as a speaker, although far inferior 
to the great democrat, is bold and eloquent. 

One quotation we shall give. It is taken from his reply 
to M. Baroche, in defence of liberty : — 

I affirm/’ says M. Ollivier, that the honourable M. Barocho 
does not believe in the power of liberty, because he secs only its 
excesses. These excesses I also, like him, acknowledge and detest. 
But, for the same reason that we do not forbid the use of fire, 
because it burns as well as warms ; for the same reason that we 
reject not religion, because there are wiched priests, and justice, 
because there are false sentences ; for the same reason that we 
condemn not marriage, because there are adulterers ; for the same 
reason that we refuse not to commence a voyage, because wo may 
encounter tempests on the sea instead of propitious winds and 
stariy skies : For the same reason I do not understand why we 
should proscribe liberty on account of its excesses ! In all worldly 
things the good and the bad are found side by side. We must 
liavo the manly courage, when we follow the good, to accept the 
difficult conditions of strifes and efforts which are the beauty, the 
glory, the dignity of great undertakings. Royard-Collard has said 
so, and yet he was no demagogue. Constitutions are not tents 
set up for sleep ; governments are not places 'of repose, where 
one's days may glide away iu tranquillity, without care or anxieties ; 
they arc posts of honour, because they are posts of battle and of 
danger ! ” 

Our task is now done. Imperfectly as our work has 
been executed, we hope, nevertheless, that this mere out- 
line thjtt wc have been able to lay before our readers may 
induce them to read a book, which apart from its own 
merit, and this is considerable, has an interest we venture to 
think very far beyond the limits of the profession to which 
it is more especially addressed. 



340 


Art. XII.— SANITAEY LAW. 
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I F the Royal Sanitary Commission arrive at the conclu- 
non that existing laws are adequate to meet the ex- 
igencies of public healthy there still remains a question 
imperatively calling for an answer; and we may hope 
that the result of the inquiries of the Commission may 
show us why it is the present system of sanitary law so sig- 
nally fails in its practical working and application. Amid 
all the contentions as to the proper disposal of sewage, 
the differences between subsoil drainage and sewerage, the 
water and earth systems, the constant and the intermittent 
supply of water, public against private holding of water 
and gas, we have at least found this unsatisfactory standpoint, 
that the health of the community is below its proper standard, 
that its mortality exceeds the necessary rate, and that 
much suffering and destitution is incurred by the body 
politic which might be avoided. But here agreement 

seems to be almost at an end, and we arc launched into a 
sea of conflicting opinion ; as much on the physical as the 
legislative aspect of the question. It must be useful 
in a summary manner to lay before our readers for their 
careful consideration how the matter stands. The three 
great requisites of pure air, pure water, and pure food, 
are the necessaria of sanitarians. How far these are 

protected by sanitary law it is almost irrelevant to 
inquire; how far they arc provided by local authority is of 
national importance. The local authorities are as diverse as 
tibe laws under which they are established. We have 
a Local Board of Health under the Public Health Act, 
1848, Local Board under the Local Government Act^ 
1858^ Sewer authorities and Nuisance authorities under the 
Sewage Utilisation Act, 1865, and Sanitary Act, 1866, and 
Boards of Guardians and Highway Boards under the 



Sanitary Law. 


341 


Nuisances’ Act> besides bodies established as Improvement 
Commissioners under local Acts^ and though last, not least, 
we have the Secretary of State for the Home Department, 
who, under the Sanitary Act, 1866, may become an efficient 
board in himself (although even yet without the necessary 
power to collect the moneys he may expend), and execute 
works of water supply or drainage of any magnitude, as 
he himself is the judge of the necessity. These various 
bodies have a quasi-supervision, either by the Local Govern- 
ment Act Office, or the Medical Department of the Privy 
Council; and it not unfrequently happens that, in the 
very same locality, one of these bodies before-named is in 
correspondence with one Government body, while another 
local authority, aiming at the same object, is in corres- 
pondence with the other for the same purpose. 

It appears to the writer a matter of perfect impos- 
sibility to say where the authority of any of these bodies 
ends, and the authority of the other commences, for it 
is not at ail unusual for two or even three to co-exist at 
the same time and in the same locality. There is one step 
certainly gained by late legislation, that every place in the 
kingdom which has a known and defined boundary is sup- 
posed to have a local authority, but this, while apparently 
compulsory, is really simply permissive, as no authority exists 
which has the charge of enforcing the law or providing a remedy 
for its non-observance. These bodies have to administer 
twelve Sanitary Acts proper, but how many incidental 
Acts we are afraid to say, but directly or indirectly they 
cannot be far short of a hundred. So loose has our system 
become of incorporating with an Act for a gpven purpose 
fragments of other Acts, in which clauses are to be found 
apparently suitable to the end proposed, that to carry out 
one we are continually remitted to the provisions of a dozen 
others. It is, therefore, a matter of no surprise that the 
ordinary intelligence of a local authority should be a 

in attempting to administer these Acts 
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and even higher authorities^ namely, our judges, have ex- 
pressed their inability to reconcile their various and often 
conflicting enactments. To add to these difficulties, the 
boundaries of these bodies moving over the same ground 
arc not conterminous, so that, while at present there 
is no available record of sickness, the record of mortality 
becomes often impei*fect as a sanitary guide, and from 
the mixture of town and country, and sparse and dense 
populations in different parts of a given area of sickness 
and. mortality, the whole subject of entirely different sani- 
tary aspects and conditions is rendered complex and 
uncertain. The subdivision of the whole empire into 
sanitary districts, with one local authority, becomes, there- 
fore, extremely desirable, nor is it less so that the 
various sanitary enactments should be consolidated into 
one well-considered measure. This is very different from 
enlaiged powers, — ^it may curtail some existing, but at the 
least it would provide a power, in fact and in action, for 
what is now simply a paper constitution, with imaginary 
officers, discharging imaginaiy duties of health preservation. 
When the Public Health and Local Government Acts 
were successively called into being by the legislature, and 
Local Boards of Health, or Local Boards were established 
under their provisions, the settling of their boundaries 
was a most arbitrary matter, dependent often upon any 
circumstance rather than sanitary requirement. Experience 
has shown that, while rates are to be collected equally 
over the whole area of a district unequally treated by 
a local authority, it is not only unjust, but in truth 
leads to the very defeat of the end, namely, health pre- 
servation, by awakening the determined opposition of rate- 
payers, who resolve not to pay money in return for no 
benefit. To alter boundaries at present existing is but 
ill provided for in the various health statutes. This is 
a part of the present system that requires careful re- 
vision, if Ae larger measures we indicate are not provided 
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for. This at once brings us to the question of a cen* 
tral authority* We have shown that at present there 
are two. The writer thinks there should be but one. 
The present system either does too much or too little. 
It interferes^ it is true, but only when evoked, or after 
some dire calamity. Permissive legislation in health 
matters, as in all others where the action ef remedies 
is to entail expense on those providing them, may at 
once be dismissed as an error. In whatever matters aifect- 
ing the body politic, and wherever it has been tried, it 
has been found to be a failure. And in no degree, 
place, or time, has it more signally failed than in the 
endeavour to remedy the present sad defects in the dwell* 
inga of the poor, by providing what are called private 
improvements. It is true that it recognizes their neces- 
sity, but it furnishes no funds out of which they are to 
be executed, nor any authority which can compel their 
provision. 

These improvements fall, no doubt, at first heavily on 
cottage proprietors, especially as the mode of repayment 
of the principal sum expended, spread over a -series of 
years, is practically impossible. These very proprietors 
have immense influence, not only in the election of mem- 
bers to local boards, but as members themselves, and do 
all they can to prevent self-imposed burdens. To be effec- 
tive, therefore, these urgent needs must be remedied by 
compulsory enactments. But here it is certain that at pre- 
sent no such power exists. It is true that by s. 45 of 
the Sanitary Act, 1866, the Secretary of State may be 
called into action where there is defective drainage and 
water supply by any one, be he ratepayer, owner, lodger, 
visitor, or any other person* But it cannot be too constantly 
borne in mind that these imperial remedies are but the 
skeletons ; to be life-like, to be dothed with the vigour of 
action, th^ want daily, kindly, and careful attention in their 
subordinate appheation* Whether we are to have an era 
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when, with the spread of education, all people are to be 
thoughtful, self-preserratiye, and ready to avail them- 
selves of all the appliances put in their way, we know 
not i but this is self-evident that, unless very carefully 
watched, the best appliances at the present time soon 
become either useless, destroyed, or uniised. There is 
more wanted than a water tap to ensure cleanliness, or 
a window that can open to secure ventilation. We want 
an action more ready than that which teUs of poisoned 
water when there is a decade of victims, or points out 
the causes of gastric or typhus fever, when the misery 
of the bereaved and the pressure on the poor-rates calls 
attention to its ravines — central authority, to direct great 
measures, to sanction them after due inquiry, to be the 
great fountidn head from which information on all points 
of difficulty in administering the sanitary laws is to be 
drawn — ^to assist, to advise, to control' — still leaving local 
action to do the work — to collect information, to sum up 
results, to be the medium of co^imunication between 
various bodies, to govern where local differences and 
jealousies prevent combined action for the general good. 
These are the outlines of such action as our present 
exigencies imperatively 'demand, and which cannot be pro- 
vided without an entire alteration of the present system. 
But beyond all this, and in its way infinitely greater, is the 
continuous skilled action, which an intelligent medical 
officer of health, appointed by the local authority, but 
independent of it, to the extent that his action would 
not be paralyzed, should bring to bear, by daily con- 
tinuous attention ^ven by himself and assistants, in using 
these means for promoting the public health. We may 
have perfect drainage and sewage, good water supply, and 
yet not banish fever, or cholera; and consumption and 
brmichitas may still let havoc in upon us. These great works 
are necessaries, but their utilisation is to be directiy enforced, 
tuged on a cardlem, and it may be an unwilling, population 
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— a population unwilling because either apathetic or in- 
credulous as to the benefits to be procured. 

But are we really sure we can obtain perfect sub- 
soil drainage or perfect sewerage without some organic 
change in the present sanitary laws? 

We have, not before it was needed, found out that to pass 
our sewage into rivers, and so poisoning the sources of our 
water supply — for that to these we must look for our future 
supply, the Water Supply Commission has abundantly proved 
— was only a repetition of the former process of poisoning our 
wells by the cess-pit system ; a system the return to which 
in many places the injunctions placed by the Court of 
Chancery on drainage into rivers has rendered apparently 
inevitable. The battle of dry-earth closets, sewage farms, 
water carrying sewage, gravitation, and pumping, and what 
not of subordinate questions, are still sub Judice. Previous 
sewage contamination, present emptying of refuse, animal 
and vegetable, into streams, and running to waste most 
valuable matter, retaining it on the ground, or making it 
a solid residue leaving purified effluent water : What 
vistas of difficulty there are here, waiting to be lighted 
up by actual scientific demonstration of the best and the 
right mode we should adopt in the future ! If water be the 
medium of carrying off our sewage, how can this be managed 
without in every case the public body being the supplier of 
water, for its supply must be compulsory to be efficient, and 
there are no laws to make water supply compulsory when 
in the hands of a private oompany. At present to attempt 
its introduction into every house would lead but to the 
theft of the fittings. This can, however, easily be remedied 
by public stations for water, at convenient distances, with 
a constant supply ; and nothing less than this can ensure an 
efficient remedy in cases of fire, where at the present no 
payment is made to the water companies, and, as a necessary 
consequence, no control over this essential element of safety 
given to fire brigades or the police. When the Public Health 
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Act and other Acts r^ulating expenditure were paasedj which 
limited the money to be spent, except in cases where 
full puUic works were executed, to one year’s assessable 
value of the district, it was never contemplated that for 
every l$0 inhabitants at least an acre of land must be pro- 
vided if sewage irrigation is to become general. This alone 
in the nmghbourhood of large towns would go far to swallow 
up the entire powers of borrowing, and no power of mort- 
gaging being provided in any of the Acts, all moneys would 
have to be repaid in thirty to fifty years. This is most 
unjust; it is burdening the present for the good of future 
generations. Wherever the corpus of the property remains, 
such as water-works, land for irrigating farms, land pur- 
chased for building offices, or any other purpose, which gives 
to the district property what may, at a future period, 
be again converted into money, this obnoxious provision 
of repayment should be removed. Whatever lightens the 
burden ' of health rates it is most essential to provide. 
Whatever unnecessarily increases the burden it is most 
essentisj to modify or remove. If sewage farms arc to 
become general; if water is to be provided by the muni- 
cipality ; if gas is to become a matter of public supply ; 
then our present enactments as to borrowing and repaying 
money must be largely altered. Our present general 
sanitary powers may be adequate, but they are ill assorted, 
conflicting, complicated, and press too heavily on the tax- 
payer of to-day. They require simplification and consoli- 
dation; and their most urgent requirements ore— complete 
central authority, local action by one body in a given 
district in all matters affecting the public health, re-distri- 
bution of districts, and altered modes of securing moneys 
borrowed, and provisions for repayment. No subject for 
l^^lation more urgently demands attention, or promises 
more valuable returns for earful and thorough leji^tion. 
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[*#* It should be understood that Notices of New Works forwarded 
to us for EevicWi and which appear in this part of the Magazine, do 
not preclude our I'ecurring to them at greater length, and in more 
elaborate form, in a subsequent Number, when their character and 
importance require it.] 


The Lives of eminent Serjeents-at-Law, of the English Bar. By 

Humphrey William Woolrych, Seijeant-at-Law. 2 vols. 8vo. 

London : Allen and Company. 1869. 

Mr. Serjeant Woolrtgh has, in this work, made a most welcome 
contribution to our store of legal history. He has supplied two 
volumes of biography, certainly as interesting and entertaining as 
any that have appeared for a long time. 

The lives of distinguished lawyers have, for the great crowd of 
general readers, a special charm. Just as without any mere pro- 
fessional or personal inducement^ nearly every class of readers fastens 
on the columns of our newspapers, in which are recorded the Reports 
of the Law proceedings of the hour, so we find very few persons of 
any intellect to whom sketches of legal life are not welcome. The 
lawyer’s career, with its chequered course of failure and success, the 
race for distinction, wealth, and power, the sayings and doings, the 
witticisms and the jokes, the on-ditSi the slanders of Westminster 
Hall, have attractions beyond the ranks of the legal profession. The 
world outside likes to hear and read of the great struggles going on, 
or that have taken place in Westminster Hall, and an insight into 
the lives of those who have played their parts in the thousand 
dramas of the Temple of Themis cannot fail to attract readers of 
any intelligence or education. Books, indeed, of small merit in them- 
selves, in which legal annals and legM anecdotes are strung together, 
have, in their time, been among the most popular productions of 
the press. 

In Mr. Seqeant Woolrych’s Lives of tho Serjeants we have before 
us the career of eminent lawyers who, at different periods, have 
played their parts in AVestmiustcr Hall, many of them the principal 
stars that shone there, some identified with a still wider field, 
politicians, statesmen, men of literary tastes, and men of the 
world. 

The learned author selects fVom tho list of eminent members of 
Serjeants’ Inn fifty-eight names, end there is not one among them 
whose biography is not of interest. 

Maynard, with whom the list begins, to use our author’s own 
words, stands conspicuous as a lawyer, a senator, and a politician,” 
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and certainly he seems to have been a sufficiently crafty politician. 
He was a practising Seijeant-at*Law in the time of Charles L ; he 
continued under the Commonwealth, being reappointed Seijeant by 
the Protector ; he was created a King's Seijeant by Charles IL ; 
he had a new patent as King's Seijeant on the accession of James II., 
and having been one of the five eminent lawyers summoned to 
their aid by Parliament in December, 1689, and given the eventful 
legal opinion that the King had abdicated, Parliament declared the 
- tlirone vacant, and Serjeant Maynard reached the highest point of 
profession^ ambition, Keeper of the Great Seal. 

Li the names that follow we find many already familiar enough 
to our readers^Barnardiston, Bendloes, Callis, Carthew, Chauncey, 
Davis, Finch, Fleetwood, Glanvile, Hardres, Hawkins, Heywood, 
Kelyng, Moore, Plowden, Salkeld, Shepherd, Skinner, Tollens, 
Williams, and Wynne, with whose productions as authors or law 
reporters every lawyer is acquainted. Adair, Glyn, Trenchard, 
Whiteloch, Whitaker, who figure in histoiy as politicians. Hill, 
who was remarkable as a sort of labyrinth of law, without the gift 
of the gah^ and Wilkins, who had the latter quality in such abun- 
dance without the trammels of legal learning. In the sketch of the 
lives of these distinguished members of the brotherhood, Serjeant 
Woolrych has shown considerable judgment and good taste ; whilst, 
unlike Lord Campbell, he has condescended to acknowledge, on 
fdl occasions, the sources from which he has derived his varied 
information. 

A rule which the learned author laid down for himself, excludes 
from this book the names of those seijeants who attained judicial 
rank. We regret this, and cannot help thinking it is, in some degree, 
an error. It is perfectly intelligible that those judges who were 
raised to the rank of the coif, in accordance merely with the old law 
aUd custom of the land, should be excluded from a book devoted to 
the eminent Serjeants<at-Law of the English Bar ; but why members 
of the order who had attained eminence as serjeants, and then be- 
come judges, should be excluded, we cannot understand. Seijeants* 
Inn has at all times contributed its fair share of the judges at 
Westminster Hall from among its ordinary members, and, notwith- 
standing the overwhelming influx into the ranks of the modern order 
of Queen's Counsel, and the discouragement afforded to the time- 
honoured rank of serjeant by taking away their old privileges, and 
discontinuing the old order of legitimate promotion at the Bar, 
there are on the Bench, and have always been, at least os largo a 
number of judges distinguished at the Bar, as serjeants, as of those 
as Queen’s Counsel. 

This course adopted in Seijeant Woolrych’s book excludes from it 
the names of many very distinguished Seijeants-at-Law. ^^y Best, 
Copley, Wilde, Talfourd, or Shee should be omitted from a book 
devotinl to eminent Seijeants-at-Law we are wholly unable to see. 
Their fame was acquired long before they were raised to the judicial 
Bmicb, and though the glory of Seijeant Copley might be lost sight 
of in tto ren own of Lord Lyndhurst) yet Seijeant Best and Smjeant 
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Wilde were greater men when, as the acknowledged leaders of the 
Bar, they ruled the Court of Common Fleas, than, when as Lord 
Wynford and Lord Truro, they came in their turn to be Chief 
•lustices. The genial and graceful Talfourd, orator, poet, dramatist ; 
the high-minded and noble-hearted Shee, the most effective advocate 
of his day in or out of Westminster Hadl, were so wholly identified 
with the order of eminent Serjeants at the Bar that they never sunk, 
in their after-acquired titles of Mr. Justice Talfourd and Mr. Justice 
Shee, those by which they were so much better known. Serjeant 
Talfourd and Serjeant Shee are names familiar as household words, 
whilst, outside Westminster Hall, few will remember Mr. Justice 
Talfourd” and “Mr. Justice Shee.” 

We hope the learned author of the excellent work before us will, 
in a future edition, give the lives of these and others not now 
among the eminent Serjeants ^at-Law. 

The Commentaries of Gaius on the Roman Law, with an English 
Translation and Annotations. By Frederick Tomkins, Esq., 
M.A., D.G.L., and Wiiliam George Lemon, Esq., L.L.B., of 
Lincoln’s Inn, Barristei's-at-Law. Port II. Completing the 
work. London: Butterworths. 1869. 

In a recent number we expressed our high opinion of the first part 
of this most useful and interesting work. The second part has been 
executed in the same thorough and satisfactory manner. A full and 
accurate index has been added. 

Mr. Tomkins and Mr. Lemon have supplied a most important 
desideratum. It is essential that every student of Roman Law 
should know something of the great institutional writer whose 
wisdom illuminutod, not only the brilliant ago of the Antonines, but, 
although long lost to human observation, exerted a permanent influence 
upon the jurisprudence of every succeeding age.” We quote from a 
graceful dedication of the work to the present Lord Chancellor. No 
less valuable will the work be to the classical student, from the light 
which it throws on the legal allusions of the writers of the Augustan 
age set forth, when the system of law which prevailed very closely 
resembled that which is in the Commentaries of Gaius. The present 
work will be found to be equally interesting to the jurist and the 
scholar, and the thanks of both will be due to the gentlemen who 
have devoted much time and labour to the task which they have 
successfully accomplished. We have every reason to hope that their 
services in the elucidation of Roman jurisprudence will be fully 
recognised both in the Universities and in the Inns of Court. 

Shelford’s Law of Joint Stock Companies, containing a Digest of 
Case Law; the Companies’ Acts, 1862, 1867, and other Acts 
relating to Joint Stock Companies ; the Orders made under 
these Acts to Regulate Proceedings in the Court of Chancery, and 
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Conniy CJourtSi and Notes of all Gases Interpretii^ the above 
Acts and Orders. Second Edition, much enlarged, and bringing 
the Statutes and Cases down to the date of publication* By 
David Pitcairn, M.A., Fellow of Magdalen College, Oxford, 
and of Lincoln's Inn, Esq., Barrister-at-Law ; and Francis Law 
Latham, B.A., Oxon, of the Inner ^Temple, Barrister-at*Law, 
Author of A Treatise on the Law of Window Lights." London: 
Butterworths. 1870. 

The present work will be found fully to realise what its title-page 
would lead its readers to expect. It is an elaborate digest of case law 
on the subject of Joint Stock Companies, and contains all the other 
information which is above indicated. Although nominally a second 
edition of Mr. Shelford’s treatise, it is in reality an original work. 
Since the publication of the first edition, the whole of the law on 
the subject of Joint Stock Companies has been considerably modified 
by the decisions of the Courts. The law, especially with respect to 
questions arising on winding up, has been very extensively developed 
of recent years, and the Companies' Act, 1867, has amended the 
Act of 1862 in many important particulars. All this gives an 
entirely new character to the present work ; but in addition to this, 
the form and arrangement adopted by Mr. Shelford have been 
changed, and, we think, greatly improved by Mr. Pitcairn. 

The work is divided into two pai'ts. The first consists of a digest 
of cases relating to the principles of Law and Equity as applicable to 
Joint Stock Coinpauies, arranged as notes to general statements or 
propositions. These propositions have been prepared with much 
care, and afford admirable summaries of the law on all the matters 
to which they relate. With respect to the cases referred to, the 
aim has been to give a short and correct account of each in such a 
manner as to show its bearing on the general proposition which it 
is brought forward to illustrate. 

The second part of the work consists of the Statutes and Orders 
of Court, with notes of all cases interpreting them. On this part 
of the work the same attention has been bestowed as on the previous, 
and every case bearing on any of the sections or rules has been 
carefully noted. A full and accurate index also adds to the value of 
the work, the merits of which we can have no doubt will be fully 
recognised by the profession. 

The Administration of India from 1869 to 18C8. In Two Volumes. 
By J. T. Prichard, Barristcr-at-Law. London : Macmillan and 
Ca 1869. 

To those who are interested in the Government of India, that is to 
say, to those who are prepared to look beyond the merely insular 
politics of this kingdom to that which affects the whole empire, it is 
impossible that these volumes should not be interesting. They are 
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the record of our attempt to goveru India in a new fashion. The 
first ten years of administration under the Crown might safely have 
been predicted to contain many errors and many tentative efforts 
which might well have to be abandoned, but the period is quite 
sufficiently long to give us some answers to questions which are of 
interest to all who have ever thought about our government of aud 
our position in India. Has the ten years of new government pro- 
duced a better feeling between Englishmen and natives ? Has the 
native shown any signs that he is advancing in civilisation, that caste 
is beginning logo, that his religious superstitions are growing weaker, 
that he is becoming fitted for self-government, that he regards our 
countrymen with any other feeling than that of hatred as a conqueror ^ 
and a tyrant ? Is there any chance that wo may be able to discipline 
the country so well, that in the course of years, Hindoos may not 
only take part in the government, but allow us to retire from it 
altogether, with the satisfaction that it will not relapse into disorder 
and barbarism? Is there any likelihood that as the Spaniards have 
made their language the common one from Panama to Cape Horn, 
so we may make English to bo universally spoken from the Hima- 
layas to Point de Galle ? Should we, if we were expelled from or 
Icil India within the next ten years, leave any other signs of civili- 
sation than broken bottles ? Would our few railways, our canals, 
our public buildings be worthy of comparison with those left by 
Mahometan conquerors i Is India finally under English Govern- 
ment to break through the bondage of the past, to uncrystalise her- 
self, or, to choose a more appropriate metaphor, to come to life again 
after her long hybernation and to begin again to grow ? Is it possible 
that nations whose manners have been stereotyped for many centuries, 
SD that down to the very cut and pattern of a dress shall be a thousand 
years* tradition, can begin to adapt themselves to the teachings of 
western civilisation ? Or must India, roused temporarily only from 
her long sleep, again relapse into it, should England ever think it 
advisable or be compelled to abandon ludia? Such questions as 
these are continually being asked by those who take an interest iii 
imperial politics, and one of the most important indirect advantages 
which England gains from her possession of India and of a colonial 
ompire is that her statesmen are compelled to ask and to answer 
such questions. A Frenchman thinks that the conduct of every 
country in Europe is of supreme importance to France, if indeed 
his theory is not that every country in Europe ought to regulate its 
conduct ID conformity to the wishes of France. But Engli& politics 
have never had the slightest tendency, except perhaps during the last 
forty years of the eighteenth century,’ to become cosmopolitan* And 
it is therefore of considerable national advantage that our colonies 
nnd India should widen somewhat the range of English politics. In 
India, of course, the problems presented are differant in kind (tom 
those offered to us by the colonies. The great problem of all is one 
which has never yet been satisfactorily solved. Given on one side 
a Christian nation in Europe, containing thirty mUlions, inhabiting a 
cold climate, unwilling to intermarry with those of different race, 
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having a tendency to treat all other races with something of contempt, 
a contempt which is increased when the inferior race is at once weak 
and dark«coloured, a nation possessed of great powers of organi- 
sation, whose ancestors have been accnstomod to self-government 
from time immemorial, ef great energy— a race apparently sufficiently 
prolific to continue sending relays of Englishmen to replace those 
who have worn out or died off ; and on the other side, a country 
containing a hundred-and-fifty millions of people, comprising various 
nations differing as widely from each other as those of Europe, all 
unchristian but of different and hostile creeds ; lastly, on one side a 
nation, young, active^ and growing ; on the other, races inactive and 
which have ceased to grow for centuries ; given such conditions, how 
can one race be of benefit to the other ? Can we ponr in the new 
wine of our civilisation into their old bottles ? That we are honestly 
endeavouring to solve this problem Mr. Fnchard's book clearly 
shows us. That our efiToris have been very far from successful is 
known to every one who knows anything of the condition of India ; 
but that we are actually making tlie dead races show signs of life, are 
breaking down the caste of two thousand years, that without en- 
deavouring to proselytise the people, wo are undermining their old 
superstitions, are not the less true. If wo succeed in quickening 
India we shall leave behind ua greater monuments than all the 
conquerors who have preceded us put together, even though the 
buildings and the material works wc may leave behind us may be far 
inferior to theii'S. 

The volumes before us show how difficult is the task we have 
undertaken in the government of India. Their author has had the 
opportunity of seeing India from two entirely different aspects : first 
as on official under government, and next as a dweller in India in n 
private capacity, and he tells us that a native, the best informed and 
best educated, would no more dream of disclosing to an officer of 
government his real ideas and opinions than he would of introducing 
him into his zenana. The Asiatic is always on his guard, always 
wary. His opinions arc all suited to chime in with those of the 
official interrogator. To those who, like himself, have passed from 
a public to a private capacity, — the change is sudden and marked. It 
is as' if you had worn colored spectacles half your life and they 
had been suddenly withdrawn. Mr. Prichard does not attempt 
to tell the story of the rebellion, but begins with the history imme- 
diately on its close. In connection with the history he gives us 
notices of social progress, of questions of finance, of education 
and of army amalgamation. Some of the information relating to 
army hygiene is particularly interesting. Mr. Campbell, a few days 
ago, spoke of the evils which had resulted from our contradictory 
systems of building barracks in India. The reader desirous of 
farther information on this subject will find it in these volumes. Sir 
John Lawrence, we learn, believes << that a great deal of t^e uu- 
healtbiness among soldiers arises from their being unmarried.'* Per- 
haps no pages are more interesting than those which are devoted to 
the qnestions of education in India, and especially of the education 
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of women* At present the work seems to be languishing for wont 
of female teachers. Ve^ recently,” says Mr. Prichard, “ an im- 
petus has been given to it by Miss Carpenter’s influence, and the 
intelligent, enterprising and philanthropic native gentry of Bombay 
have come forward to aid her with their purses and their co-operation 
in the most liberal and hearty manner/' 

Into the interesting question of Braminism — a question which may 
be regarded as having been brought forward as the result of our 
science-teaching in Hindoo schools and colleges — we cannot enter, and 
for a variety of other questions of great importance we must refer 
our readers to these volumes. Being the latest volumes on the great 
Indian problems, which we have alluded to at the beginning of this 
notice, they are on this account the best. But we arc much mis- 
taken if they are not widely read by our countrymen as faithful 
records, written by an able, thoughful, and observant man, who 
has had unusually good opportunities of making himself acquainted 
with his subject of the first ten years’ administration of India under 
the Crown. 

Supplements to the Third Edition of Powell's Law of Evidence, 
containing the Alterations in the Law of Evidence, effected by 
the Evidence Further Amendment Act, 1869; the Documentary 
Evidence Act, 18G8; the Bankruptcy Act, 1869 ; and the 
Habitual Criminals Act, 1869 ; together wdtli the leading Cases on 
the Law of Evidence, decided since February, 1868. By Jolm 
Cutler, B.A., of Lincoln’s Inn, Barrister-at-Law, Professor of 
English Law^ and Jurisprudence, and Professor of Indian Juris- 
prudence at King’s College, London ; and Edmund Fuller Griffin, 
B.A., of Lincoln’s Inn, Barnster-nt-Law. I/>ndon : Butter- 
worths. 1870. 

The contents of this little work arc indicated by its title. The 
first.. chapter treats of the “Evidence Further Amendment Act, 
1869” (32 & 33 Viet., c. 68). It alludes to an open question, which 
may arise under the Act of 1869, whether the provisions in the 
second and third sections, ns to the competence of witnesses to give 
evidence in certain cases where they were not so competent before the 
passing of the Act render such witnesses also compellable^ as well as 
competent. Wo cannot agree with the opinion of the writers, that 
such witnesses are compellable os well as competent. In the second 
section of the Statute 14 & 15 Viet. c. 99, the words are “ competent 
and compellable” which would imply that a witness may be com- 
petent, though not compellable, to give evidence. The force of this 
reasoning the writers themselves admit. We may add, further, that 
a witness is occasionally exempt from the obligation of l^iving 
evidence^ where his evidence, if given, would be admissible ; as, 
^ for instance} he may, if he likei^ answer questions tending to 
* criminate himself, though he is not compellable to do so. 

TOL. XXVIXI.— *NO. LVT. A 
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The pliraeeoI<^y of the Act of 1869 iS| in one respect, Some- 
what sihgular. ' By the second section, the pi!lrties to aay action 
for breach of promise of marriage shall be competent to give evidence 
in such action/* By the third section, the parties to any proceed- 
ing instituted in consequence of adultery, and the husbands and 
wives of such parties, shaU be competent to give evidence in such 
proceeding/* Is it to be held, then, that, in cases arising under the 
second section, the incapacity of husbands and wives of the parties 
to give evidence is to continue, or are the words removing their 
incapacity in cases arising under the third section to be rejected ns 
surplusage ? 

With regard to the fourth section, the writers point out that it 
would not apply to the case of affidavits, which would continue to bo 
governed by the old law. 

The second chapter treats of “ Other Statutory Alterations,** that is, 
the remaining statutory alterations mentioned in the title, including 
the very serious alterations in the law made by the ninth and 
eleventh sections of the Habitual Criminals Act. The remaining 
portions of the book consists of notes of last year*s decisions bearing 
upon the subject, followed by an Appendix containing the statutory 
provisions treated of in chapters 1. and II., which are given m 
exienso. 

% 

A Handy Book on Property Law, in a Series of Letters. By 
Lord St. Leonards. 8th edition, enlarged. William Blackwood 
fs Sons, Edinburgh and London. 1869. 

This admirable little work still appears to maintain its deserved 
reputation. Though professing to be addressed to a man of property, 
it may be very usefully read and re*read by the lawyer, to remind 
him, not only of the latest statutes, but of many other things which 
he may overlook in larger works. The author’s life-long familiarity 
with the subjects treated of enable him also to give many valuable 
pritctical hints, not to be met with elsewhere. Not the least 

merit of the book is that it is b:)th clear, cj upon liou^, and short. 

• 

A Manual of the Law and Practice of Bankruptcy, as amended and 
consolidated by the Statutes of 1869, witli an Appendix, contain* 
ingthe Statutes, Orders, and Fortiis. By John F. BuHey, B.A., of 
the Inner Temple, Esq., Barrister*at-Law, and John WOliam 
Willis Band, M.A., LL.B. London: Botterwortbs. 1870< 

t;r certain that the public will be, if they are not already^ flooded 
the manuals or books of practice, that the PretM, fed by the 
el eSfSring members of the ]^r, will bring for A en the 
I^Mdant sa^eei of Bankruptcy. The has lo^ bsid idmost 

euthorship, mid the eacpeiKe$ very 

riroli^y aerriepedlhinoog the ^nior Bar. Stnalontt of ^ ame of 
a J. W..Smiih, a Bngden, or a Williams, onr ahthort are imi^hers of 
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ihitt hopeful band, and their, names are ad yet, we believe, unknown 
to fame. They have, therefore, we venture to think, done wisely 
and well in their laudable effort to show what stuff they are made of, 
for the book shows tlrat care and labour have not been spared. 

In the preface to this work the writers inform us that theirs is an 
attempt to place before the profession ahd the public an outline of 
the New Law of Bankruptcy, and to provide rather a practical manual 
than a theoretical treatise upon so difficult a subject.** We think, 
after an examination of this work, that the authors have carried out 
their plan with great credit to themselves, and we .hope to the 
advantage of those who may have to put the book to a practical use. 
We are not in a position to compare the present work with its rival 
pfbduclions. But, whatever the merits of other works may be, we 
can, wo think, commend Messrs. Bulley and Bund in their effort to 
make their work complete. The introductory chapter is very well 
done. It contains a brief account of the history of our Law of Bank- 
ruptcy, and a chapter such as this is, in our opinion, the proper 
method in which to commence such a book, while to the student such 
an introduction is invaluable. 

It would be impossible, within our limits, to place before our readers 
any worthy resM/ne of this complete manual; but we may briefly 
state that, passing from the introductory chapter, we find the sub- 
jects, ‘‘Liability to the Bankrupt Law,** with sub- sections, (1.) who 
may be bankrupt ; (2.) who are traders ; and the “Acts of Bank- 
ruptcy,*’ with sub-sections, (1.) Acts common to traders; (2.) Acts 
relating to traders only, admirably dealt with, with more than aver- 
age clearness and conciseness. Excellent as the main portion of the 
work is, wo must also say a w'ord in praise even of such “ paste and 
scissors ** work as the Appendix. This is as complete as possible ; 
it contains, we may say with absolute truth, everything that can be 
wanted by the practitioner, bo he barrister or attorney, namely, the 
statutes, the rules and orders, including the County Court rules 
under the Debtors* Act of 1860, and the forms, with tables of fees 
and costs. 

The essential merit of the work is completeness, and we think we 
may assure our authors, that work so well done must meet its 
reward. 

A Manual of Bankruptcy and Imprisonment for Debt, under the 
Bankruptcy and Debtors Acts, 1869 ; an Epitome of the Law 
under these Statutes, with a Comparative Table, showing the 
changes made by the now Act, By Manley Wctherfield, 
Solicitor, author of “A Treatise on Composition Deeds,” dec. 
IiondoQ : Longmans & Co* 1870, 

This is an excellent manual of the new Bankruptcy Law, and will 
be fo^ud veify useful both by the legal profession and the mercantile 
comte^bHy* It contains a clear and succinct statement of tbe 
protisfohs Contained in the Bankruptcy and D^tors Acts of 1869, 

^ ^ 
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and points oot acci^ratel^ the changes in the law which they have 
effected. To each chapter, into which the matter is divid^, the 
sections of the Acts relating to it are added; those that are of 
greater importance being given at full length, and those that are of 
minor importance in a condensed form. Mr. Wetherfield has treated 
the subject in a thoroughly practical manner, and has given many 
suggestions which will be likely to prove useful to those who have 
to take proceedings under the new Acts. The work has obviously 
been prepared with much care, and may bo safely recommended as 
a trustworthy guide to the new Acts. 

Digest of and Index to the Bankruptcy Act, 1869, The Debtors 
Act, 1869, and the Bankruptcy Bepeal and Insolvent Act, 
1860. By John Linklater, Solicitor. London : Butterworths. 
1870. 

It has been well said, that now-a-days a knowledge of the law is 
not so requisite sls a knowledge of the places where you can 6nd the 
law. We hope we are not libellous when we say that Mr. Linklater^s 
name and bankruptcy are synonymous. 

No one knows the subject better ; and this thin paper volume will 
be found a most useful guide to the provisions of the Bankruptcy 
Statutes of that ** annus mirabilis^^* 1869. 

The County Court Acts, 1867, with the authorized Rules, Orders, 
and Forms. — The Admiralty Jurisdiction Acts, 1868-1869, with 
General Orders and Forms, and full Table of Court Fees 
and Costs. By G. Manley Wetherheld, Solicitor. 2nd Edition. 
London : Longmans. 1870. 

Mb. Wetheriield is one of a class, now daily increasing, who 
recognizes the fact that whatever may have been the past of the 
County Court system, the future of that system is clear. The 
legislatio*n of the last few years shows that the public are gaining 
conhdence in the inferior tribunals, and that sooner or later the status 
of those tribunals n ill be greatly altered. Already those courts arc 
thronged with suitors ; and the profession in both its branches must 
accomraodnte itself to the needs of its employers, the public. 

The volume before us makes no pretension whatever to the 
character of a learned or elaborate treatise. It is simply a book of 
piacticCi and is, so far as it goes, as complete as possime. Further, 
it;jp$Q|Kie88e8 one advantage that shows Mr. Wetherfield is eminently 
g||ih^ical man, and that is, that the size of the book allows of its 
P^n|^iitTied in the pocket. At the commencement of the work, 
inclusive, there are some excellent practice notes”; 
nfllm these we have but one fault to find, and that is, under the 
bdid of costs ” we do not see any mention of the recent cases 
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decided and now reported upon the 5th section of the Act of 1867. 
With this exception, and it may ''o that the author has some reason 
for this omission, we can find no fault witn tno book, and so well do 
we think of this little manual, that we shall put it into use practically, 
and trust to its guidance as soon as an opportunity presents itself. 
At the present time the literature of the County Court is consider* 
able. The bulk is large, and, upon the whole, the quality high. 
Messrs. Davis, Short and Jones, Pollock and Nichol, have done 
good service with their elaborate works. Mr. Wetherfield's book 
cannot compete nor does it pretend to do so with these. But as a 
handybook of practice, under the particular Acts, in completeness and 
iu utility we have not heard of any competitor, and we certainly do 
not know of any rival. 


The Law of Kailways: embracing Corporations, Eminent Domain, 
Contracts, Common Carriers of Goods and Passengers, Constitu* 
tional Law, Investments, Telegraph Companies, &c., &c. By 
Isaac F. Redfield, Chief .Justice of Vermont. Fourth Edition, 
greatly enlarged. In Two Vols. Boston : Little, Brown & Co. 
1869. 

Tns task which the Chief Justice of Vermont set himself to perform 
some fourteen years ago, was one of no little difficulty and labour. 
Adopting a different plan from that pursued by Mr. Shelford in his 
work on the same subject, Chief Justice Redfield threw his treatise 
into the form of a digest. The scope of his work rendered this 
necessary; for he was about to deal with the law both of England 
and the United States, whilst Mr. Shelford, dealing only with that 
of England, which is mainly statutory, was able to adopt, without 
inconvenience, the method of giving the statutes as his text, and the 
cases on those statutes in the form of notes. As a digest, the work 
has already fully vindicated the high encomium passed upon it by the 
present Chief Justice of England, when, after expressing his ** admi- 
ration for the great learning, research, and power of reasoning 
displayed in it, he added his conviction that it must prove a standard 
work on iho subject of which it treats, and a very valuable addition 
to the juridical literature common to our two countries.’* The 
present edition has been nnich enlarged, so as to embrace the entire 
range of the law of common carriers of goods and pa.ssengcrs, and 
telegraphs. Some matter contained in the third edition, which was 
not entirely in harmony with tho plan of the work, is omitted, but 
we are glad to find that it is to be published in a separate volume of 
leading cases and opinions u^on the law of railways. What is left, 
however, forms an exhaustive treatise, which presents, within a 
reasonable compass and in a properly digested form, the whole law 
on the sulgeot of railways, both English and American. It is this 
survey of the law of both countries which j^ves U a peculiar value, 
and has made it an oflen*quoted authority in our courts wherever a 
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case involving any now principle has been under discussion. The 
chapter (xxvii) which treats of the du ties of common carriers brings 
together all the decisioiu..^ bur own and in the American cQurtSi on 
the iiice questione^it involvest with the single exception of Redkead 

The Midtayid Rmlway Cbmjoaay. That case was sub judice at 
the time, when this edition was passing through the press ; and, as 
the ^r;jceot decision in the Exchequer Chambers* m'tst, we suppose, 

'taken as final, it is as well it should be noticed hera So far as 
our courts are concerned, it establishes the distinction between the 
liability of the carrier of goods and (he carrier of passengers, that 
the former insures the safe delivery of the goods, whilst the latter 
only comes under the obligation to take due csro (including in that 
term the use of skill and foresight) to carry the jmsseuger safely* 
The result of this decision is, that the contract of a railway company 
with its passengei*8 docs not imply any warranty that the carriages in 
which they travel shall be in all respects road-worthy. Tlicre can 
be little doubt that, as Mr. Justice Montague Smith says, in deliver- 
ing the judgment of the court above, the contention in favour of such 
a warranty, so far as it rests ou authority, fails in precedent'* in 
the decisions of oar own courts, But we venture, with great defer- 
ence, to demur to his proposition that ^‘it would not have been 
competent for the judges in the present day to have imported such a 
liability into such contracts on reasons of supposed convenience.*’ 
-Such an extension of a rule of law by judicial legislation is certainly 
not desirable if it can be avoided, but our reports are full of cases in 
which it bos been more or less done, and done with advantage. We 
are much disposed to think that this is a case in which such an ex- 
tension would be beneficial; that with certain statutory restrictions 
as to the amount of damage which could be recovered, it would be 
desirable to extend the rule, so as to make the contract between the 
company and its passengers an absolute insurance of the safety of 
their passengers, except so far as accidents are caused by contributory 
of the passengers themselves. Such a rule will, no doubt, 
at first sight, to use the words of the American judge (Gould, J.), 
who laid it down in the American courts, seem a hard rule, but we 
concur with him in thinking that ** 4 tis t{ic best that can be laid 
down, since it is plain and easy of application, and when once estali- 
lished is distinct notice to all parties of their duties and ]iabiUtieB.”t 
This view, one of the most able and learned judges we now have on 
the Bench (Mr. Justice Blackburn) strongly enforced in the dissent- 
ing judgment which he gave in the court below. And we feel sure 
if its harshness were qualified by some well-considered sl^tutdry 
limitations of the amount of liabllily, the railway companies would 
ghdiy accept it ; for it wouId»put an end to the costly litigations 
Jnvolved in the issue of negligence or no negligence, and would 
reduce every .railway accident to a question of the assesmnent of 
dmeges within defined limiia. 

-ih UW V - I • 

« I * 

* Xaw Ben.. 2 Q.S. 412: Ib. 5.0.4,879. 

t Ctnfnd Cmpm^, 12, fiaiili, 104. 
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Emys upon tlio Form of the Lew. By J. E. Holkud, M. A. 

London: Butterwortha. 1870. 

These are a series of essays contributed to various periodicals and 
societiesi and including a specimen digest of the law of servitudes. 
The writer maintains that the question of the form of the law is now 
a more pressing necessity than the improvement of the matter of 
which it consists. It will not be necessary to assent to this pro- 
position while admitting that the time has come when that form must 
be amended. Law amendment may well include improvement in the 
matter as well as in form. We quite agree that formal amendment 
may be conducted independently of material changes : that, in order 
to obtain a code, we should drat endeavour to obtain a digest ; that 
great care should be taken to map out a really scientific scheme, and 
that the obtaining a code should be the crowning of the edifice. An 
ideal code should embrace the whole body of the law. It therefore 
necessarily supposes the consolidation of our Common Law, including, 
of course, that portion of our law which is administered by the Courts 
of Equity, of our Statute Law, and the fusing of the two into one 
great scientific system. The first point to decide is, what should be 
the system of classification, or the main outlines of such a code ? 
When this is settled, we may then take care that all our intermediate 
preliminary work should bo in harmony with the final scheme. The 
subject la inviting, and to do anything like justice, either to it or to 
Mr. Holland's book, would require more space than we can at present 
supply. Before returning to it, however, wo can confidently re- 
commend these essays to our readers, as containing the results of 
coiiaiderable research of much careful examination into the subject, 
and of clear thinking.* 

Mr. Reverdy Johnson : The Alabama Negotiations, and their just 

Repudiation by the Senate of the United States. By George 

Bemis. New York : Baker & Godwin. 1869. 

This pamphlet, which appears to be written from Paris, is a some- 
what tedious resuaU of the Alabama negotiations, from an American 
point of view. We are bound to say that the tone of the pamphlet 
is not Unfriendly towards this couiiti^, though the extreme otaims 
put forth in it on -behalf of the united States, and which are 
ImpUod in its title, would be indignantly repudiated by ninety-nine 
Englishmen out of a hundred. The object of the pamphlet appears 
from its opening paragraphs • 

^*The extraerdinary avowal of Mr. Reverdy Johnson, in vindioa- 
tfpn of his rejected ^ Alabama ' convention, that the United States 
obtained^ by tki eonvenHon in quuiion^ all that we have ever a$ktd^ 
an avowal contained in a despatch ip Mr. Secretary Seward, on 
the 17th of February last, but which ^Ipbot recently found its way 
into fdroulatton on this side of is one so calculated to 

embarrass^ the country in im ,||H;h|r iiegotlaUonB with England, 
and jtp $iparege for fair dealing in 
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diplomacy, that I feel called upon, as an advocate of American 
lights and American honour, to expose its groundlessness, and to 
uphold the perfect fairness and propriety of the Senate’s re- 
pudiating alike Mr. Johnson’s words and his works. 

is bad enough to have such a compromising asserlion as this, 
of the late Minister to England, caught up and echoed by our 
English opponents and European ilUwlshers generally ; but to have 
it started by our own diplomatic representative, in the first instance, 
and that out of apparent pique, because the country had not approved 
of his doings, constitutes an offence against official propriety and 
national loyalty such as, I believe, has never before been witnessed in 
an American Minister. I trust that the expose which 1 am about to 
attempt, of the injustice of Mr. Johnson’s extraordinary avowal, will be 
80 conclusive that the most charitable deduction to be made in his 
favour, after reading it, will be that either his mind and memory 
had failed him, or that his ignorance of the subject which he was 
treating may have left room for his honestly believing in the truth 
of what he was so rashly and unwarrantedly asserting.” 

The pamphlet, which consists of 3G pages, is an attack rather 
upon Mr. Johnson than upon Great Britain. It does not enter 
much into the intrinsic merits of the question between Great 
Britain and the United States. 

The Law Examination Journal, and Law Student’s Magaxine, 

Michaelmas Term, 1869. London: Butterworths. 1869. 

This periodical, which seems to be practically a conUnuation of the 
Law Examination Reporter but on a somewhat different plan, ap- 
peared for the first time in Michaelmas Term last. The first number 
contains — (1.) An Essay on the Merits and Defects of County Courts 
as Local Tribunals, by Mr. M. S. Moscly, the Editor; (2.) A Digest 
of such New Decisions as appear to effect alterations in the Principles 
of the Law ; (3.) An Analysis of the more important Practical Statutes 
of the Session of 1869 ; (4*) Intermediate Examination Questions 
and Answers ; (5.) Final Examination Questions and Answers ; 
(6.) Notes on the Examinations ; (7.) Correspondence. 

The Editor seems to consider the Married Women’s Property Bill 
and Mr. Locke King’s Bill as ^'revolutionary measures,” tiie failure 
of which to pass into law has left the session almost barren ot 
results, excepting the Bankruptcy and Debtors Acts, 82 & 33 Viet, 
c. 71, and 32 & 33 Viet. c. 62. The absurd distinction between 

specialty ” and ** simple contract ” creditors is (happily as we think) 
abolished by 32 & 33 Viet. c. 46. 

In ”Notesonthe Examinations,” the opinion is expressed that 
the Common Law and Conveyaneiog papers of 'the final examination 
of Michaelmas Term err on the side of leniency, but that the Equity 
paper is more di6Scult than its companion papers. This (the writer 
of the Notes ” thinks) entitles the examiner to the thanks of all 
those who have the real education of law students at heart, ^Mnaa^ 
much as he has not followed the too-common method of asking a 
nomber of practice questions, based on tihe Chancery time^tahtei and 



Notioee of Nm Booha* 361 

which call alike for the meoiory aud the LuteUigeace of a poll*parrot 
to answer correctly.” 

Wo venture to dissent very strongly from the opinion here ex- 
pressed, and to pronounce the Equity paper a thoroughly bad paper. 
The writer of the Notes ’* admits that question 63 is by 
no means easy of solution.’* We should think not. Hero it is : — 
A female infant possessed of reversionary personalty is about to be 
married, and a settlement of such personalty in contemplation of tho 
proposed marriage is dcsirod ; can and will a C >urt of Equity aid in 
eflfecting a valid settlement? And what constitutes the peculiarity 
of tho case ? ” Answer (as given in p. 39 of the Law Etaminaiion 
Journal ) — Tho Court, it seems, cannot order a settlement to be 
made out of the reversionary property of a married tooman; in 
other words, cannot enforce the wife’s Equity to a settlement out of 
her reversionary personalty. {Vide Tatjlor v. Austin^ 1 Drew, 439, 
et seq.; and sec also 20 & 21 Viet. c. 67.) There appears to be no 
reason to doubt tho power of the parties .themselves, if sui juris, to 
agree to a settlement of an intended wife’s reversionary personalty, 
taking care, of course, to constitute trustees with power to do all that 
is necessary to possess themselves of the reversionary property when 
it falls into possession. Hut it appears diflicult, at first sight, to 
perceive in what way tho Court could interfere in the instance given 
by tho examiners, inasmuch os an infant would have no power to 
make such a settleinont, except under the somewhat limited pro- 
visions of 13 h 19 Viet. c. 43, lu a case falling within this statute, 
however (the intended wife not being under seventeen), the Court 
might be .asked to give its sjinction to thesottlemont, and there seems 
no sufficient reason to think that such a sctlleinent of reversionary 
personalty would not be valid.” 

The first part of this answer is mere beating about the bush. 
There is nothing in tlie question about the reversionary property of 
a womaii actually married, or about a wife’s equity to a settlement, 
hut the question has reference to a settlement in contemplation of mar- 
riage. With regard to the scope of the statute 18 d; 19 Viet, c. 43, 
it will bo remembered that its operation is confined to those cases 
where the intended husband is at least twenty years of age, and the 
intended wife iit least seventeen. Tho gentleman who has under- 
taken to answer this question fur tin^ Lcffal Inquirer stiys, with 
sufficient boldness and common sense, ” 1 do not see the peculiarity 
of the case.” The Law Examination Journal does not mako this 
avowal, though it fails to explain what it is that cimstitutcs tho pecu- 
liarity of tho case. 

The fact is, the question is utterly nonsensical and uniutelUgible. 
And doubtless, if it be the object of an oxiunination paper to floor” 
the candidates, there would bo a good deal to be said for tlio papers 
which are frequoutly set in legal examinations. But one rosult of 
such papera is, that candidates, who are thoroughly well up in their ^ 
sulgect, ard utterly at a loss to know how to answer the questions 
given. So far, therefore, from the paper satisfactorily testing tiie 
knowledge of the students,” it utterly fails to do so. With regm to 
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the particulair question before us, we have submitted it to barristers 
of practice and standing in their profession, but they have bejsu utterly 
unable to conceive what the question can have meant. Nothing oau 
be more absurd than to suppose that a hard paper proves* the compe- 
tence of the examiners. To our mind it proves just the reverse. A 
Ibql may suggest a question which an Eldon or a St. Leonards may 
be. unable to answer. Nor does the hardness of the questions 
necessarily imply severity in the examination. It just as often 
implies the reVerse. The questions may be so hard that nobody can 
be reasonably expected to answer them. Then examiners are 
seized with a fit of leniency, and let through many who ought not 
to be allowed to pass. As for the danger of a young man getting up 
bis subjects like a poll-parrot, the notion is ridiculous. We certainly 
do not believe in the being who cau get up Williams, Huuter> 
Haynes, White, and Tudor (not to mention a host of other books) hj 
rote, without understanding a word of them ; and unless the repeti- 
tion were absolutely perfect, the candidate would certainly betray 
himself in his answers. And even if the feat were possible, nothing 
would be easier for the purpose of testing the understanding of the 
candidates, than to give questions involving simple applications of the 
principles of the subject by way of example. There is no need for 
this purpose to set dlfiicuU or uniatclligible questions, and there is 
not the dightest excuse for doing so. 

We may remark further ou the equity paper, that Question 46 
is in these words — Equity forbids parties standing in certain 
relations from becoming . . . purchasers of property in respect 

of which those relations exist. Mention some of these relations. 

. . . And how would you get a case deserving such excepiion^ 

excepted from the operaiio i of the general rule ? What can 
pombly the meaning of the words we have given in italics? 

Marshalling of assets and marshalling of securities are different 
branches of the same subject, and in fact mean precisely the same 
thing, the first phrase being used with respect to the estate of a 
deceased person, the second with respect to the estate of a living 
npin. Yet these two phrases form the subject of two distinct 
questions— 49 and dl respectively. 

We have thought it necessary to say thus much, for the practice 
cf Betting hard and long examination papers is a growing evil, and 
calls for the strongest remonstrance. Let the questions be as simple 
and intelligible as possible, and taken exclusively from the books 
appointed for the study of the caadidates ; and, this done, let the 
examiners see that they arc correctly and iutelligently answered. 

The Amalgamations of the Two Branches of the Legal Profession 

Considered, with a Special Beference to Oontemplated lAw 
^ Beforms. By C. T. Saunders, Attomey-at-Law. Bondou : 
.Petteiffrorths. 1870. 

A vjtiti able pamphlet although somowhat top endiiu^aalie la tooe. 
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Mr. Sounders haa evidently taken a deep interest in this question^ 
and has very ably argued for the amalgamation. 

We are by no meana hostile to the views of those who advocate 
amalgamation, and have ourselves, in a very lengthy paper upon the 
scheme of Mr. Jevons, brought forward what appears to ua to be 
some of the difficulties in the way. We mean the practical diffi- 
culties, for we are clearly of opinion that, while this great difference 
in caste which at present exists between the two branchei is 
altogether wrong, there ever will be some difference between those 
who work, like the mole in the dark, and those whose names are 
known to the public as advocates. 

We recommend our readers to peruse Mr. Saunders’ pamphlet, 
with which, although we have fault to find, we, in the main, so much 
agree, that it is but due to the writer to say that he has most ably 
stated his case. 

On the Liquidation of an Insolvent Life Office. By C. J. Bunyon, 
M.A., Barrister-at-Luw, author of Law of Life Assurances,^’ 
&c. London: Layton. 1870. 

Mr. Bunton’s thorough knowledge of the subject of Life Assurance 
renders this pamphlet of great interest. He submits that to wind* 
up an insolvent life office on the principle of a rateable reduction of 
claims and by the application of t!ie common fund accorling to the 
tenor of the respective policies of insurance, is the only just mode of 
proceeding, and that which is required by the necessities of the case, 
by the rights of all parties, and by the broad principles of equity 
underlying the nature of the institution itself.” . The manner in 
which this principle might be worked out to the advantage of all is 
explained by the author in a very clear and able manner. 

The Law in reference to Suicide and Intemperance in Life Insur- 
ance — ^read before the New York Medico-Legal Society, by William 
Sbrady, LL.B., Couuseilor-at-Law. New York. 1869. 

This paper contains a review of the leading English and American 
authorities on the branch of law of which it treats. From this 
review the following points are established : — 

** 1. The English decisions strictly construe the words ^ die by his 
own hands or the hands of justice,’ or the words * commit suicide,’ as 
extending to ail voluntary acts whether the party committing such 
acts was sane or insane. 2. The American cases, with few ezeep- 
tiona oonsU'ue the same words as meaning only criminal acts of 
self-oestruction, and do not extend to acts not under the control of 
the will. 3. That it is the business of the insurers to obtain, by 
general or specific questions, a full statement of the habits and 
constitution of the insured, and when these have been answered in 
good faith b^ the insured, the policy will be held good*’’ 
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The Valuation (Metropolis) Act, 1869, with Introduction, Notes, and 
Index. By Dolby P. Fry, Esq., Barrister-at-Law, and of the Poor 
I^aw Board. London : Knight h Co., 90, Fleet Street 1869. 

The want of one uniform assessment for rateable property of the 
kingdom has long been felt, and the difficulty in knowing on what 
system a union or parish is assessed has always been one of anomaly, 
injustice, and inequality until the present Act was passed. This 
Act, however, applies only to the metropolis, and it is much to be 
regretted that another Act of wider scope embracing purposes of 
government and local taxation, was not provided for the whole 
rateable property of the country. An extension of the principles of 
tills Act, if found to work well in the metropolis, must sooner or 
later be applied throughout the whole country, giving one uniform 
tax for county rate, police rate, and for other local or ingiperial 
taxation that may be needful. This little work not only includes 
the above-mentioned Act, with its copious notes and references, but 
three other short Acts, regulating parochial union assessment. In 
this special department of Poor Law literature the intimate know- 
ledge and practice of the editor of this work stands pre-eminent, 
and those who are engaged in Poor Law administration will find a 
great saving of time in studying what would otherwise appear a very 
perplexing branch of their professional duty. 

The Law to Regulate the Sale of Poisons within Great Britain* 
By William Flux, Solicitor to the Pharmaceutical Society. 
London : J. Churchill & Sons. 1869. 

The sale of poisons is regulated by two Statutes: the Arsenic 
Act, 14 Viet. c. 13, and the Pharmacy Act, of 1868, 31 & 32 Viet 
c. 121, bat a third Statute, 26 8c 27 Viet. 113, prohibits the sale of 
poisoned grain or seed. 

This little vrork places before the reader all that is important 
relating to the two first Statutes, aod whatever concerns the regu- 
lations and qualifications of Pharmaceutical Chemists. Persons now 
keeping open shops for retailing, dispensing, and compounding of 
poisons, must submit to certain formalities expedient for public 
safety. The registration of chemists and druggists, examinations 
under the Pharmacy Act, penalties for false representation, form of 
schedule for sales of arsenic and for other poisons will bo found in 
detail, with much useful information given by a writer practically 
conversant with the subject. 

Shakespeare Illustrated by the Lex Scripta. By William Lowes 
Rushton, Barrister-at'Law. First Part. Longmans 8c Co. 1870. 

The above is the first part of a collection of illustrattons, some of 
which die author tells us were originally contributed to the Berlin 
Society fiir the Study of Modern Languages, of the assumption by 
SbgkiAipeare of terms then in vogue, mostly in the contemporaneous 
wriiteii law of his period. 

The similarity of acme of the passages quoted by way of com- 
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parison with the Statute Law would require very little research or 
depth of knowledge to discover, even wore it by an unprofessional. 
Take, for instance, the first cited passage from the Duke of Suffolk’s 
charge to Cardinal Wolsey, in Henry VIII. 

** To forfeit all your goods, lands, tenements, 

Chattels, and whatsoever, and to be 
Out of the king’s protection.” 

The phraseology here is unmistakeably legal, and history tells us 
that, under a writ of praemunire, originally framed to operate against 
popish usurpation, these conditions could be imposed. But further 
on we come to an ambiguity less easy of elucidation. Shakespeare, 
it would appear to our author, seemed to delight iu playing on the 
word '^fustian,” and to ridicule the idea of it. This is accounted for 
l>y the penalties imposed by the Act of 1 1 Henry VIL, c. 27, for 
dressing fustians, an article of cloth much in use at that period, 
among ‘‘ common people and serving men,” after importation. These 
restrictions were subsequently further enforced by 39 Eliz. c. 13, 
when Shakespeare was in his prime. Whatever opiuion our bard 
might personally have entertained of the principle of that enact- 
ment, he seems to have indulged a good deal in ridicule of it. But 
exceptions may, we think, bo fairly taken to the construction in 
one or two instances suggested, and put upon words derived from 
that of “fustian.” We have the word itself, and in various forms, 
the relative positions to it, as “ fustilarian, fust, fusty, and mouldy,” 
the latter suggested to be synonymous with “ fusty.” They are idl 
suggested to have their dorivation from “ fustian.” But was not the 
word “ foistey ” corrupted into “ fusty ” before Shakespeare’s time T 
If so, why is the application of it directed to fustian, wheu its literal 
meaning may be applied with equal force, although spoken in the 
slang of Falstaff. Walker i|uotes, as Shakespeare’s signilicatiou of 
“ fustilarian ” to be “ a fusty fellow,” and Mr. Rushton would have 
that fusty fellow to relate to fustian; but w^oiild uot the word 
equally apply to “ fuz or fust,” us given by Wharton, “ a wood or 
forest,” i.e,f a woodman or forester? We point this out from among 
others which may bo considered far-fetched. 

With slight variation from set legal phrases, Mr. Rushton has 
laboured hard to work out the meaning of many ambiguous passages, 
and in most instances wo must give him credit for having succeeded 
to our satisfaction. Taking tlie little volume before us in its entirety, 
the least wo can say of it is, that it is a very interesting and plausible 
attempt to throw light upon obscure passages in the works of our 
immortal bard, a study which Mr. Rushton has peculiarly devoted 
himself to. 

Die Todesstrafe, in ihrer Kulturgeschichtlichen Entwicklqug. 
Eine studie von II. Iletzo). Death Punishmont, Studied in Rela« 
tion to its Historical Development. By H. Hetzel. Berlin : 1870. 

The Penal Code, both in past and present times, has its politicid, 
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theologienl, phlioaophical^ atid even its medical aspects* The 
punishment it death in all countries and in all ages, with many 
curious details of contemporary opinions that held sway, are here 
minutely described. The first few chapters of the work are occu* 
pied with an account of practice and customs for carrying out 
capital' punishment amongst the Egyptians, Persians, Chinese, and 
Hindoos; in Greece and Rome, and in early Christian ages; during 
the Mahommedan era and up to the Reformation. The latter two-thirds 
of the work are, however, more interesting to the student of modern 
history. Voluminous quotations from every author who has either 
discussed or written upon the subject, both in Europe and America, 
comprehend all that has been said by adherents and opponents of the 
system. The work is a valuable addition to the literature of Juris- 
prudence generally, and to that of criminal law in particular, as it 
relates to capital punishment. 


failure of Sight from Railway and other Injuries of the Spine 
and Head, its Nature and Treatment. By Tliomas Wharton 
Jones, F.B.S., F.R.C.S., dbc. Professor of Oplithalmic Medicino 
and Surgery, at University College, &c. James Walton» 
Gower Street. 1869. 

t 

There are certain medico-legal aspects of questions relative to cases 
of railway injuries which this work was originally undertaken to 
elucidate ; for owing to the numerous and complicated trials insti- 
tnted for the purpose of recovering compensation from railway 
companies for injuries by collisions and accidents, a few special 
works have appeared on the subject, amongst which the present is 
one of the best. 

The failure of sight, which often comes on after the concussion of 
the spinal cord and brain, appears to depend on a disturbance of 
the circulation of the blood in the optic nervous apparatus, but hpw 
this comes about is not so easily answered. The author lias 
instituted laborious physiological and pathological experiments and 
observations, calculated to lead to the solution and settlement of 
different opinions. This work claims from every medical man the 
most careful study, on account of fundamental principles which it 
illustrates in the departments of medicine and surgery, but the cases 
knd inferences are such as are well adapted for the guidance of 
those engaged in legal inquiries, and throughout the work the 
medico-legal bearings of the subject are constantly kept in view. 

There is an additional chapter at the end of the work devoted to 
the examination of points relating to the process of inflammation, 
which it perhaps was considered out of place to have entered upon 
flie Wrk itself ; it is distinguished for its remarkable exposition 
6f one of the most common but vlifiicult questions for. iavestij^tion, 
and stamps the author as ouo of the highest physiologists; of the 
present day. 
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A System of Shorthand. By Thomas Gurney. 17th Edition. 
London : Butterv^orths^ Fleet Street. 1870. 

One would not ezpeet a system of shorthand to be recommended by 
Antiquity ; and the 17th edition of a system first brought into public 
use in 1738 is a literary curiosity. However, it may compare with 
modern systems. Gurney’s has done the State some service, and con- 
tinues to do so ; fostered on the one hand by a species of protection, 
and on the other by traditional prestige. It is scarcely possible 
for one man to attain such proficiency in two systems as to pronounce 
upon their comparative merits. It is difficult to apply any con- 
clusive test with two or more persons ; and there are very few 
who feel confidence in answering a question often asked — Which 
is the best system of shorthand ? Wo believe that the present Mr. 
Gurney, who still retains the privilege of finding shorthand writers 
for Parliamentary Committees, enforces, as far as possible, the use 
of the family system, and to any wishing to join his staff this book 
might be useful. But the system is very little used for press work, 
and indeed the majority of those who report parliamentary debates 
and public meetings use a modern system, which has this commenda- 
tion, that it is developed from first principles and forms as the telescope 
is elongated by self-contained tubes. 

■* 4 

Reeves’ Histoiy of the English Law, fi:om the time of the Romans 
to the end of the reign of Elizabeth. A new edition, in Three 
Volumes, with numerous Notes, and an Introductory Dissertation 
■ on the Nature and Use of Legal History, the Rise and Pro- 
gress of our Laws, and the Influence of the Roman Law in 
the formation of our own. By W. F. Finlason, Esq., Banister- 
at-Law. Vol. III. From the reign of Edward IV. to the 

r 

reign of Elizabeth. Lmdon: Reeves & Turner. T869. 

The present volume brings to a conclusion the labours of Mr. 
Finlason aa editor of Reeves’ History of English Law. Of the 
learning and ability which he has shown in the execution of the 
task assumed by him, there can bo only one opinion. He has 
thrown light on many dark places of our Jurisprudence, explained 
much which Reeves and other writers had failed to understand, 
and traced with admirable skill the development of the great 
principles of the Common Law of England. Such labours as these of 
Mr. Finlason cannot fail to have an efiect on the study of the history 
of our legal system. Ho has dissipated, in the most satisfactory 
manner, many conventional notions which have long prevailed ; and, 
if in any case he has failed entirely to aubstantiato the views he has 
bronght forward, he has never fkiled to be suggestive and instructive* 
At i^iesent we are eompeiled to eoufine ourselves to a mere notice of 
the last volume. In point of interest, the period embraced ranks 
before those which preceded it. It records the gradual decadence of 



368 


Notices of New Books. 


the feudal Bystem, and the substitution of our modern jurisprudence 
in its essential features. Mr. Finlason, in his elaborate notes, has 
happily illustrated the nature and character of this great transition. 
He is equally at home in all the branches of our law, and is able to 
survey the whole field of our jurisprudence. We can now only thank 
him for the interesting views which he has presented to us, and 
expresa our unhesitating opinion of the value of the labour which 
he has bestowed on the elucidation of the History of English Law. 


OHA1B OF HINDU, MOHAMMEDAN, AND INDIAN LAW. 

The increase of students-at-law from India, and of Europeans intend- 
ing to practice at the Bar there, has been so great that the Benchers 
of the several Inns of Court have thought it necessary and expedient 
to found in the Legal tJniversity a chair of Hindu and Mahommedau 
law, and the laws in force in British India, with a view of removing 
the opprobrium that has so long attached to our government of India, 
not only amongst natives, but Europeans, in consequence of our 
neglect to teach the laws to those who are destined to engage in their 
administration, either as practitioners or judicial officers ; and the 
appointment of a Header in those laws to the Inns of Court having 
fallen upon the Council of Legal Education, that learned body 
selected, with the entire approval of the Inns of Court, Mr. Standish 
Grove Grady, whose works on the Hindu and Mahommedan laws 
have been reviewed in this magazine. The learned Header delivered 
his first lecture in the Middle Temple Hall, on Saturday, the 13th 
of November last, in the presence of a large and distinguished 
audience, including representatives of the Benchers, and leading 
members of the Bar, 

After a graceful allusion to the liberality of the Benchers, in 
founding the new chair of law, and referring to the inducements 
which actuated them in doing so, he pointed out the advantages 
that must result therefrom, not only to the Indian community, 
in consequence of having well-trained lawyers practising in their 
courts, but to those lawyers themselves, as well Native as European, 
and also to those destined to discharge judicial functions in 
India. The importance of the subjects which will form tho present 
^course of lectures, the Header said, was evidenced by the great extent 
of the territories of India, and by the vast population scattered over 
them. The former comprising 1,287,483 square miles, the latter 
from 140* to 170 millions of inhabitants, who, if not the first, were at 
least one of the earliest civilized nations of the world. Although the 
Hindus lire destitute of any historical account of tjheir ancestors; 
with regard to their laws, manners, customs, and religion, we are 
supplied with ample information. The first code of Hindu laws of 
wmch we have any knowledge was framed and propounded by Menu. 
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Fcom it we may form some idea of the state of society and civiliza- 
tion which at an early period (1280 years before Christ) they had 
attained ; from that work as well as from the Vedas^ supposed to have 
been prepared 500 years earlier, we can form some idea of their 
attainments at that time in science, philosophy, and religion. To go 
back to the period of the human family, when it might be said that 
they lived under no rules, or regulations for their conduct, no laws, 
would take us into a wide field of speculation that would far exceed 
the limits of a lecture. The prevailing opinion seems to be that all 
law originated in the family relation, eventuating itself in custom, 
which subsequently became embodied to a great extent in positive 
written law. All laws must derive the permanent features of their 
character from the peculiar manners, customs, and languages of the 
people amdngst whom they originated. The attempt to study the 
laws of British India has been heretofore met at the threshold by the 
want of elementary works. The laws themselves are so diverse 
and complicated in their nature, and arc scattered about in 
such a multitude of volumes, that in the absence of elementary 
works a long course of laborious investigation and patient study 
becomes requisite before the student can see his way through a 
mass of legislation, which must appear at the outset an impenetrable 
chaos. There has hitherto been no assistance given for the oral 
and scriptory teaching of the laws of India, and, were it not for the 
system of progressive advancement which this state of things com- 
pelled the East India Company to adopt, and the Government of 
India to continue, with regard to those destined to discharge judicial 
functions there, this neglect would have been long since productive 
of consequences totally subversive of justice, and most disastrous to 
our best interests in that country. This system of progressive 
advancement has, it is true, by affording time for the gradual 
acquirement of the laws, by study on the spot, and for the acquisition 
of knowledge by actual experience, supplied to some extent (but at 
great cost and vexation to suitors, in consequence of the series of 
appeals which it inaugurated) the absence of facilities for preliminary 
study. But it must not be concluded that such facilities were 
unnecessary, or that we can with safety postpone the study of the 
native laws until we arrive in the country and actually enter upon 
their administration. It is a fatal error to postpone the acquisition 
of the science of law until the hour of its practice has arrived. 
This was the error into which the East India Company fell. 
Instead of holding out inducements to the profession for the publi- 
cation of elementary works for the study of the law', and appoint- 
ing professors to teach it to those intended to exercise judicial 
functions in India, they preferred sending them out in entire 
ignorance of the laws they had to administer, leaving their, 
acquisition to actual experience, or rather 4o a system of experiments, 
and the result was the establishment of a most cumbersome and 
costly system of appeals from one court to another — in fact, to a 
series of courts. The leorned Reader remarked that under peculiar 
circumstances the ancient people of India were induced to withdraw 
yOL. XXVIII. — NO. T,VT. B 
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tbe legislative power from the h&nds of the executive and entrust it 
exclusively to the* holy sages. He then shewed the state of the 
primitive lawy and how at various epochs it underwent alterations at 
the hands of different compilers and commentators until it became 
reduced to the form of the five schools prevailing in the present age. 
The causes which led to this remarkable revolution he thus described 
on the authority of BajsCh Boy. At an early stage of civilisation, 
after the distinction of castes had been introduced amongst the in- 
habitants of Hindoostan, the second class, the Kshatryas, were 
appointed to govern and defend the country, but in consequence of 
the adoption of arbitrary measures, addiction to despotic practices, 
and abuse of primitive law, the other classes revolted against the 
tyranny, and, under the command of the celebrated Parasurama, the 
son of Jamudagni, and grandson of Bhrigu, the promulgator of the 
Institutes of hlenu, defeated the Royalists, and put to death 
almost all the males of tbe tribe. It was then resolved that the 
legislative authority should in future be confined to the first class, 
the Brahmins, who were under no pretence to take any share in 
the government of the State or the management of the revenue, 
while the second tribe (the Bajpoots) should exercise the executive 
authority. The sages of the sacred tribe having no expectation of 
holding, or desire to hold, public offices, or of possessing political 
power, devoted themselves to literary and scientific pursuits, 
religious austerities, living in poverty, safe from the agitation pro- 
duced by the desire of riches and the intrigues and contests for 
power and ascendency. Freely associating with all the other tribes, 
they were able to understand the feelings and sentiments of the 
community, and to appreciate the justice of their complaints, and 
thereby to establish such laws as were required, and correct, as their 
labours proceeded, the abuses that had been created by the second 
tribe. The obligations the people felt to Parasurama, as well as 
their veneration for his character, induced them to nominate his grand- 
father, the sage Bhrigu, as President of the Supreme Legislative 
Assembly, and Presidents were afterwards appointed to all the other 
legislative assemblies, as they became established in other parts of 
the hi'id. This great revolution happened about the end of the 
twelfth century before Christ, and the legislative assemblies of 
Bhrigu, Yajnyavalyhoa, and other sages, met in different parts of 
the country at or about' that time. Taking the latest dates deter- 
mined by the researches of Jones, Davis, and Colebrooke, as to the 
eras of the Vedas, and assuming the Institutes ot Menu to be, if not 
of almost coeval date, 300, or even 600 years later, we find that the 
legislative assemblies spoken of, promulgated their decrees at a 
period anterior to any system of laws, the Mosaic, perhaps, excepted, 
of which any , remains are extant. These decrees, still in force, 
with inconsiderable modifications, over one of the most extensive 
and fbmarkable divisions of the world, preceded by nearly two 
centuries the building of Borne and the enactment of the laws of 
Sparta, by ]>curgus, and by three centuries the revision Of those of 
Athens, by j^Ion. The Reader then contrasted the causes Which 
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led to the revolution of 1789, in France, with those which 
led to the revolution amongst the Hindus. In ^the French cities, 
and boroughs, and centres of shipping, there existed a system 
of law founded upon the Roman law. This system of law 
was antagonistic to the system of law existing in the rural dis- 
tricts of France, the latter, in fact, being almqst a perfect embodi- 
ment of the feudal law. These contradictory systems were not only 
antagonistic, but almost indexible, and, as a consequence thereof, con- 
tributed largely to that great coridict of principles, opinions, and 
interests, which culminated in the revolution of 1789. In England, 
there were also opposing systems of laws, followed by a di^rent 
result. We have not been subject to those great revolutions in 
England, simply because the English law has all been more or less 
submissive to the Common Law, and the distinction between France 
and England appears to have^ been, that each system claimed for 
itself an entirety in rule and practice, and nominally in principle. 
In England the Cohimon Law has been in practice, flexible ; while 
decisions have been treated as authoritative, they have not been 
inexorable. Precedents are held good media and proofs of illustra- 
tion or confirmation, where they are held to agree with acknow- 
ledged principle, but where there is a complex state of facts, our 
Common Law judges frequently fall back upon what they apprehend 
to be the spirit of the Common Law, and are guided thereby in their 
decisions. This fiexibility has kept the Common Law practically 
pari passu with the development of society and its actual wants. 
No one could claim the distinction of scientific law for such a 
system. But in progress of law, and its adaption to national wants, 
what has been disparagingly called ** judge made law,” has often 
secured this country from that kind of conflict which is so marked 
and so unfortunate a feature of Hindu and French history. Tho 
Reader showed that the Hindu laws might be compared advantage- 
ously, not only with the Mosaic laws, but also with the laws framed by 
Solon on previous models, who had for his guidance the systems 
of other countries. But they did not admit of a fair comparison with 
the Institutions of republican Rome, or the more celebrated Insti- 
tutions of the Empire. The laws of the twelve tables, eulogised as 
the “ Rule of Right ” and the ^‘Fountain of Justice,” were superseded 
by the decrees of the Senate, and the annual edicts of the Procter. 
The perpetual edict, which was fixed as the invariable standard of 
CivilJurisprudence, had no greater permanence than the pre-exisN 
ing systems. The code prepared by order of Justinian was a com- 
pilation from the labours of preceding lawyers, not a pure and 
original system of jurisprudence like the Institutes of Menu. That 
code wa£j so unsatisfactory to Justinian himself that it was revoked 
within six years, and replaced by a new and more accurate edition. A 
wide^ disparity is to be expected between the Hindu laws, the pro- 
duction of only one, and that a most remote period, and the Roman 
jutisprudence, the result of the labours ^ of legislators and the most 
eminent lathers, extending over a period of 1800 years, repeatedly 
recast after mng intervals of time, and embracing the laws promul- 
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gated by the legislature, as well as the decisions of judges and 
jurisconsults. Notwithstanding all the advantages of the Roman 
system, it is equally exposed to the censure pronounced on the code 
of Menu, ** that it is not easy to conceive a more rude and defective 
attempt at the classification of laws than is there presented.’’ Such 
a defect is unpardonable in the compilers of the Roman laws, who 
might have better profited by the examples they had in previous 
codes, but is quite venial in a metrical work of the peculiar cha* 
racter of Menu’s Institutes. A code of laws, such as that] of Menu 
professes to be, cannot be compared with the laws of any other 
country which are known to have been compiled from time to time. 
Mr. Tagore says, after the expiration of several centuries an absolute 
form of government again prevailed amongst the Hindus. The first 
class, amongst whom were the descendant!^ of the sagos, having been 
induced to accept employments in civil and political departments, 
became entirely dependent on the second (the Rajpoots), and possessed 
so little consequence and independence that they were obliged to 
explain away the laws enacted by their forefathers, and to propound 
new laws according to the dictates of tlie reigning princes. They 
became, in fact, merely the mouthpiece of their rulers, and but 
nominal legislators, and the whole power, whether legislative or 
executive, was virtually exercised by the Rajpoot kings. Under 
these circumstances originated the division of the various schools 
of law which prevailed for nearly 1000 years, until the Moham- 
medans invaded the cot«nt>Y, and, finding it divided amongst hun- 
dreds of petty princes, detested by their own subjects, conquered 
them successively and introduced a despotic system of government, 
destroying the temples, the universities, and the other sacred and 
literary establishments of the Hindus. To this change must be 
ascribed the decline of the arts and sciences, and the subversion of 
that, ancient and remarkable state of civilisation which had existed 
amongst the Hiudus at a time when the greater part of the known 
world was buried in comparative ignorance. The learned lecturer 
then pointed out the sources of the law, and the works that were of 
authority in each of the schools, and the close resemblance between the 
Hindu system and those of the western world, particularly with regard 
to the lavv of adoption and the law of caste. He showed that the 
Hindus, as far back as the twelfth century before Christ, were by 
Menu divided into four classes. The ancient inhabitants of Egypt 
were so divided. The people of Crete were so divided by the laws 
of Minos. In Attica the people were divided into four classes by 
Cecrops, and afterwards by Theseus into three, by uniting the sacer- 
dotal and noble. In England we have the aristocracy, the clergy, 
the gentry, the middle class, or artizan. Mr. Grady treated 
the subject of Mohammedan law in the same systematic manner, 
giving a sketch of Mohamet, tracing the sources of the law to the 
fountain head, and showing the cause of the schisms which led to 
the division of the two sects, the Soonnahs and the Sheeas, and the 
points whereon they differed on questions of legal doctrine, and the 
works which are of authority in each of the schools. 
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The lecturer then entered into a discussion of the modifications 
introduced into the native systems of law, aud their mode of admin- 
istration by English positive enactments, and gave a complete and 
comprehensive narrative of British legislation as applied to the 
different presidencies, at different periods, from the earliest charter 
of the first James to the most recent statutes of the present reign. 
Fulness of detail, clearness of language, and precision of statement 
marked the learned Reader’s handling of the different subjects 
embraced in this most interesting and erudite lecture. 

THE HABITUAL CRIMINALS ACT. 

The Lord Mayor has received the foliowi^ g con-n*:unicatioii from the 
Secretary of State for the Home '^•jjoarti: e/it. 

iVhitchalL Nov, 8, 1869. 

My Lord, — I ani directed by Mr, Secrotiiry Bruce to transmit 
you a copy of the Habitual Criuui.aLV Act, passed in the last session 
of Parliament, and to call uttoation to t (••>£<• of it'' provisions which 
affect the police and governors of prison* . 

“The Act has been framed with v vo ‘ho protection of the 
public from the depredations byrestraining 

them from relapsing into their old hr«bl:.? 't nnte ^or this purpose 
greatly increased powers have been u -t* 1 to “be police, and Mr. 
Bruce is sure that you will fe^d du imporiiinee of impressing upon 
all members of the police foroe of youi mnsdiction the necessity 
which exists for the utmost and hscretion in the exercise 

of those powers. 

“ While the first object of he imd^ubtedl;- the speedy 

apprehension and punishincij d > h i ' nninals, Mr. Bruce 
wishes it to be ever borne in loind fhui its povvcis can and should be 
so exercised as not only not u, imerfej-. th, bur as far as possible 
to assist, the efforts of those i- icsire to return to a 

honest life by earning an honcsf ’ velihood. 

“The term ‘chief oflftcer of police ' yjopnes lo any chief constable, 
head constable, or other chief officer "f any county, borough, and 
place maintaining a separate police force of its ov- and in counties 
it applies as well to super! ulendents having’ charge of divisions. 

“The following points appear to Mr. Bruce to deinaud special 
attention : — 

“ That the apprehension without warrant of Ji<icnce-holder (s. 3) 
who is suspected to be getting a livelihood by dishonest means ; the 
apprehension of a person subject to the super'dsion of the police 
(s. 8) upon a similar suspicion, and the entry without a search war- 
rant (s. 11) into any premises in search of stolen goods, can only be 
made by a constable or other police officer under the written 
authority of the chief officer of police as defined above, and a fresh 
authority must be given in each ease which may arise. 

“ For the better supervision of criminals a register of all persons 
convicted of crime in Great Britain will be kept in London, and Mr. 
Bruce has, under the provisions of the 5th section of the Act, 
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appointed Colonel HendersoD, the Commiasioner of the Police in the 
Metropolis, to superintend this register. 

The returns required under the 6th section from the governor of 
the prison and the chief officer of police of your jurisdiction must be 
addressed to * Colonel Henderson, 4, Whitehall-place, London,’ and 
must be made out on the forms which will be supplied by that 
officer. 

“ The holder of a licence is no longer required (s. 4) to report 
himself personally to the police once a month. — 1 am, my Lord, your 
obedient Servant. 

E. H. Knatchbull-Hugessen, 

“ To the Bight Hon. the Lord Mayor of London.” 

THE EDMUNDS OASE. 

The arbitrators to whom the Crown’s claim against Mr. Edmunds 
was referred, and to whom also it was referred to make any 
recommendation to Her Majesty’s government on account of any 
substantive claim of Mr. Edmunds against the Crown, or on account 
of any claim against the Crown in consequence of the reports of 
Messrs. Greenwood and Hindmarch, having sat eleven days in 
public, having taken evidence and heard counsel, have made their 
award, finding that there is still due from Mr. Edmunds to the 
Crown 7142/. Ids, It may be added that this sum of 7142/. 13^. 
is independent of, and in addition to, the sum of 7872/. 5s, 5d, 
refunded by Mr. Edmunds in September, 1864, making- in the 
whole 15,014/. 185. 6d. 

The following is a verbatim copy of the finding of the arbitra- 
tors, the Hon. George Denman and Mr. Charles Pollock : — 

We award and adjudge that^ on the taking and adjusting of the 
accounts in the said order referred to, there is due by the said 
Leonard Edmunds the sum of 8544/. 185., including the sum of 
8033/. 165. due from him on account of fees and emoluments 
received by him in respect to the parchments account. 

And we award and adjudge that there are, having r^ard to 
' all the circumstances, moral grounds for recommending the Govern- 
ment to relieve the said Leonard Edmunds from a part of the 
moneys due from him on account of the said fees and emoluments 
received by him in respect of the said parchments account ; that 
is to say, to the extent of 1402/. 55., and we recommend accord- 
ingly. 

And we award and direct that the said Leonard Edmunds do 
pay to Her Majesty the sum of 7142/. 135., being the aznouut 
remaining due from the said Leonard Edmunds uppn the faking 
and adjusting of the said accounts, after deducting the said sum 
of 1402/. 65, And as to the said substantive claims brought 
before us by the said Leonard Edmunds against the Crowp, having 
regard to idl the circumstances of the case, we make no recom- 
mendation to the Government in relation to any of such claims. 

*^And as to the said suit in Chancery, we award, adjudge, 
and decree that neither party has any daini against the other in 
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respect of any matters in question in the said suit not concluded 
by the said decree or by this award. 

And we further award and adjudge that each party do pay his 
own costs, as well of the said Chancery suit as of the reference ; 
and that the Crown and the said Leonard Edmunds do each pay 
a moiety of the costs of the award.’’ 

A document, dated December 14th, 1869, and signed with the 
initials of three Lords of the Treasury, and cf the then permanent 
secretary, has been issued, in which their lordships’ decision regard- 
ing the Edmunds case is indicated. They say that they have had 
under their consideration the award made by the arbitrators in the 
suit of the Attorney-General against Edmunds, and the action of 
Edmunds against Greenwood. By that award it appeared that 
Mr. Edmunds stood indebted to the public in no less a sum than 
8544/. 18^. In accordance with the recommendations of the 
arbitrators, their lordships are willing to relieve Mr. Edmunds 
from the payment of 1402/. 15^., referred to in the award as having 
been received by him in respect to the parchments account ; and, 
with regard to the balance, they direct that the necessary steps be 
taken for its recovery. They consider it their duty to offer some 
remarks with reference to a part of the proceedings. Their lord- 
ships observed with pain and surprise, during the progress of the 
suitj the persevering efforts made by Mr. Edmunds to “ vilify and 
misrepresent” the motives of their solicitor, Mr. Greenwood. 
They take the earliest fitting opportunity of declaring that all 
such imputations are utterly groundless and unwarrantable. The 
award made fully justifies the report made by Messrs. Greenwood 
and Hindmarsh, that Mr. Edmunds had been in the habit of 
receiving, and appropriating to his own use, sums of money which, 
in their opinion, belonged to the public. Their lordships deemed 
it necessary to eicpress their most emphatic condemnation of a part 
of the defence set up by Mr. Edmunds, namely, that because, in 
his own opinion, he was insufficiently paid by his settled salary 
for his services, he was therefore at liberty to put his hand into 
the till of his office, and help himself to a^ sum of public money 
sufficient to satisfy his own views of the value of tliose services. 

THE LATE LORD JUSTICE SBLWTN. 

Lord Justice Giffabd, on taking his seat in court on the first 
day of Michaelmas Term, said— It is impossible that this court can 
resume its sittings without recurring to that which on this day is 
doubtless present to the minds of all in both branches of the Pro- 
fession — namely, the loss we have all sustained by the death of the 
late Lord Justice Selwyn. He was called to the Bar in 1840, 
•became a Queen’s Counsel in 1856, and afterwards attained the office 
of Solicitor-General, and was appointed to the Bench, having had in 
these courts a practice of twenty -seven years, successful from the 
commencement of his career, and not on the inferior to that 
of any of his contemporaries. It was to be expected, therefore, that 
he would administer the law of which he had so much experience 
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with ability and decision, nor was that expectation in any respect 
disappointed. It was my lot, and, I may add, my happiness, to be 
associated with him as his junior on the Bench, and though that was 
a few, a very few months only, I may be permitted to say how 
certain I am that no man could have brought to the discharge of his 
duties a more complete and ready knowledge, a more manly judg- 
ment, a more anxious desire that in every case truth and justice and 
right should be done. His memory is also dear to us all as that of 
a true and sincere personal friend.’’ 

OREEK READINGS. 

The Bev. Dr. Vaughan, Master of the Temple, began his first 
series of readings in the Greek Testament, on the first day of 
Michaelmas Tertn, in the Middle Temple Library; his subject for 
the term being St. Paul’s Epistle to the Colossians. The Master 
resumed his readings on the first day of Hilary Term, the subject 
being St. Paul’s Epistle to the Galatians. These readings are 
intended primarily for members of the Inns of Court ; they are open 
also to all clergymen of the Church of England or other communions, 
and to graduates of any University. 

LORD JUSTICE CLERK. 

Lord Justice Clerk Moncrieff opened the lecture session of the 
Philosophical Institution in Edinburgh with an address on *‘The 
union of the Crowns and union of the Kingdoms of Scotland and 
England.’* His lordship traced the beneficial effects which had 
been produced by those two important public events on the progress 
and social condition of the country, lie remarked that it was not 
without pride that Scotchmen could look at the conditions under 
which the two countries were originally connected, and at the 
results which had ensued from our mutual amity. 

THE IRISH MASTER OF THE ROLLS. 

The Bight Honourable Edward Sullivan on taking his seat for the 
first time in the Bolls Court, said, in the presence of a large attend- 
ance of the Bar and others, who were there to greet him : — 

“Mr. Sherlock and Gentlemen of the Bar — I cannot take my 
seat on this bench without shortly adverting to the very melancholy 
and sudden event which removed from this seat the late Master of 
the Bolls. I had not as many opportunities as other gentlemen may 
have had of observing the manner in which he discharged his duties, 
but some l.had, and J feel bound to say that no man appeared to me 
to have brought to his official duties a more earnest desire to act with 
impartiality and justice on every occasion. He discharged them with 
marked courtesy towards every one of either profession who came 
before himt*’ 

PUBLIC PROSECUTORS. 

* y 

The question of the appointment of ofiicial public prosecutors in 
lieu of the present objectionable system of prosecution by volunteers, 
continues to excite great attention. At many of the last Courts of 
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Quarter Sessions this .subject was brought forward. In Gloucester-* 
shire Mr. Serjeant Pulling, at the request of some of his brother 
magistrates, went fully into the plan proposed by him in his paper 
read at the last Social Science Congress. The serjeant was listened 
to with great attention, most of the influential magistrates of the 
county being present. It is rumoured that the Government are 
prepared to deal at once with this important matter. 

THE INNER TEMPLE HALL. 

The new hall of the Inner Temple is thus described in the Builder : 
— It occupies the site of the ancient hall of the Knights Templars, 
but has been greatly extended in all its dimensions. The new hall is 
ninety-four feet by forty-one feet, and its height to the wall plate is 
forty feet. The previous hall was seventy feet by twenty-nine feet, 
and the height of the wall plate twenty- three feet. In rebuilding 
their hall, the Benchers have availed themselves of the opportunity to 
greatly extend and improve the domestic offices, to provide commo- 
dious robing-roonis, lavatories, &c., for the use of the members and 
students, and to obtain better clerks’ offices. New offices have also 
been built for the treasurer, and the Parliament chamber has been 
increased in size. The exterior masonry is in Portland stone. The 
interior of the hall is built of the hardest Bath stone. The roof, 
screen, and wall linings are all executed in wainscot. The hall is 
warmed and lighted by sunburners in the roof, and by sixteen 
bracket-lights against t he walls. The oriel window at the upper end 
of the hall is glazed with stained glass in armorial devices. The 
rest of the windows are glazed ornamentally in leaded lights and 
plain glass, but it is believed to bo the intention of the benchers 
ultimately to glaze the whole of the windows with richly-coloured 
devices, illustrative of the history of the Temple. 

LEGAL PROCEEDINGS AGAINST SOLDIERS. 

A War Office circular has just been issued on a subject to which 
certain recent prosecutions have imparted considerable importance. 
It is dated January 1, 1 870, and promulgates regulations for carry- 
ing out legal proceedings in connection with the army : — 

1. All offences committed by persons subject to the Mutiny Act 
figainst the ordinary criminal code of the country brought to the 
cognisance of the commanding officer, should forthwith be notified 
by him to the local police, that the same may be duly investigated 
by their agency, and punished by the civil criminal tribunals. 

“ 2. Until the Secretary of State directs the 'solicitor to the War 
Department to take charge of any legal proceedings, or to reimburse 
the cost, he will incur no responsibility on account thereof. 

3. When authority is sought to commence or to defend legal 
proceedings either in the name or on behalf of the Secretary of 
State, a full statement of the facts must be sent up to the Under- 
secretary of State, authenticated by the head of the department at 
home or by the general officer abroad. 

“4, Where officers or soldiers are made defendants in civil or 
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criminal proceedings, the defence thereof will be conducted upon the 
Qole responsibility of such defendant, until the decision of the 
Secretary of State is given. 

** 6. When, in such cases, any clmm is preferred to the Secretary 
of State for assistance in or for the reimbursement of the cost of the 
d^fence,"it must cleaiiy be shown with reference to the declaration 
or indictment (of which a copy should be sent with the application)^ 
that the act complained of was one sanctioned by competent 
authority or clearly within the prescribed course of the defendant’s 
doty. 

‘*6. At home, in cases of murder, where the accused and the 
deceased were both subject to the Mutiny Act, the commanding 
officer will request the magistrates forthwith to transmit a copy of 
depositions taken before them to the War Office, that the case may 
(if the Secretary of State deems it expedient that a more speedy 
trial of the accused should be had than the usual course of practice 
allows) be prepared for trial by the solicitor to the department ; 
under the jurisdiction in Homicides’ Act, 1862. 

7. Abroad, where the adoption or the defence of legal proceed- 
ings cannot wait the previous sanction of the Secretary of State, they 
should only be taken on the special authority of the general officer 
commanding, to whom a report of the circumstances of the case, to- 
gether with a statement showing the probable expenses, will be 
addressed by the head of the department on whoso recommendation 
the legal proceedings are proposed to be taken. 

8. These reports, together with the letter of the general or other 
officer commanding, authorising legal proceedings, will be forwarded 
by the head of the department concerned to the Secretary of State 
for War for approval ; and in no case will the expenses incurred be 
admitted as a charge against the item for ^ law charges,’ vote 17, 
unless they have received such approval. 

^*9. When legal proceedings have been authorised, the head of 
the department concerned will from time to time furnish the legal 
adviser of the War Department with such information and assistance 
as he may require, and keep the Secretary of State advised as to the 
course being pursued.” 

The other clauses relate to the charges of legal advisers, See. 

THE GRAND JURY SYSTEM. 

On a paragraph referring to the grand jury system in the repSrt 
of thecommittee appointed by the Middlesex magistrates to consider 
tlie question of expediting the despatch of the criminal business of 
. the county, whicli stated that attention had bfen directed to the fact 
that the present system of sending cases before grand juries tended to 
delay the trial of prisoners, and that, in the opinion of the committee, 
the a4^uiistration of justice at the Quai'ter Sessio^ would be much 
facilitated by the withdrawal of cases awaiting trim from the cogni- 
sance pf the the grand jury, at the quarterly meeting Mr. Serjeant 
Payne moved the following resolutions : — 

]• That the system of trial by jury, of which the grand jury 
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forms a part, is a great bulwark of national liberty, especially in * 
political cases, and should be upheld in aU its integrity, inasmuch as 
by the laws of this realm, confirmed by Magna Gharta, no person 
can be put upon his trial for a criminal offence until after indict- 
ment found against him by twelve men constitpted as ^ grand jury. 

2. That in petty stealings and other small offences which have 
been investigated by a police magistrate previous to commitment, 
the proceedings before the grand jury might be much expedited by 
the assistant-judge pointing out such cases to them as unnecessary 
to occupy their time further than the returning true, bill, in order 
that the parties may be legally and constitutionally put upon their 
trials. 

3. That by this means the right of a thorough investigation by 
a grand jury will be preserved in cases in which it maybe deemed 
important to the public interests.” 

Mr. Serjeant Payne having given an historical account of the 
system, and cited instances in which the innocent had been protected 
by it, said it seemed to him that the proposition to dispense 
with trial by grand jury was a very. monstrous one. Attempts of 
the same kind had been made more than once, and to the credit of 
Sir George Grey be it said he opposed them in his capacity as Home 
Secretary, and they were defeated, and never obtained the force of 
law. It was, therefore, with very groat surprise that he had heard 
of the proposition advanced by the committee. lu his opinion the 
grand jury system was of great importance, not only in finding bills 
against prisoners, but in ignoring indictments in cases where there 
was not sufficient evidence to send a man for trial. 

Sir J. C. Lawrence seconded the motion, and observed that from 
his own magisterial knowledge he had no hesitation in saying that 
the grand jury system was the greatest possible security to the 
rights and liberties of the people. ' 

Mr. Serjeant Cox said he had very considerable experience in 
reference to the trial of accused persons sent to that Court, and he 
had come to the conclusion that it would be impossible to abolish the 
grand jury system entirely. He thought, however, there were a 
great many cases in which the preliminary investigations made by a 
grand jury were altogether unnecessary, and that there were other 
cases in which it was required, and he did not think that it would be 
l^fficult for the Legislature to define the class of cases in which 
inquiry ought to be made. It was well known that a Bill was about ' 
to bo brought before Parliament for the pifrpose of regulating the 
principle upon which the whole system of grand juries was founded, 
and he would suggest that the motipn before the Court should be 
postponed until they saw what course the Legislature intended to 
pursue on lAie subject. 

After some observations from Mr. B. N. ^hillips, Mr. JTwentyman 
and Mr. Turner, Mr. Serjeant Payne withdrew his motion. 

It may be remembered that in the Law Magazine and Review 
of February, 1869, in an article entitled, ‘‘Considerations on the 
facilitoting Proceedings in Criminal Matters,” this subject was care* 
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fully discussed, and attention was drawn to a clause in the Bill fbr 
Regulating the Police Courts of ihe Metropolis, 1839, by which a 
magistrate might order an indictnjent to be prepared, the present- 
ment of which by the chief clerk^ would have the same effect as if 
it had been found by a grand juijy. We believe this would work 
well, more especially if there was a provision enabling a prisoner to 
demand a grand jury. It would-: lessen the labour of judges and 
grand jurors, while it would frequently prevent the miscarriage* of 
justice. We have known cases w&ere a prisoner would gladly have 
pleaded guilty before the magistrates, but they, being of opinion the 
charge was too important to be de^t with summarily, sent the case 
before the grand jury, who having misunderstood the evidence found 
no bill, and the prisoner, to his great astonishment, was discharged. 

SPRING CIRCUITS OF THE JUDGES. 

The spring circuits are settled as follows, viz. : Home — Chief 
Justice Cockburn and Mr. Justice Keating ; Northern — Mr. Justice 
Willes and Mr. Justice Brett; Western — Lord Chief Baron and 
Mr. Justice Hannen ; Midland — Mr. Justice Montague Smith and 
Mr. Baron Cleasby ; Oxford — Mr., Baron Martin and Mr. Justice 
Lush ; Norfolk — Mr. Justice Byles and Mr. Justice Blackburn ; 
South Wales — Lord Chief Justice Bovill; North Wales — Mr. Baron 
Channell. Mr. Baron Pigott remains in town. 

MR. JOHN TIDD PRATT. 

Mb. John Tidd Pratt, for many years registrar of friendly 
societies, died at 29, Abingdon Street, S.W., in his seventy-second 
year, on January 9th. The deceased gentleman was called to the 
Bar at the Inner Temple in 1824, and in addition to his office as 
registrar of friendly societies, held a post in the National Debt 
Office, and was the barrister appointed to certify the rules of 
savings banks. He was the author of ** Laws relating to Friendly 
Societies,’’ “ A Collection of the Public General Statutes,” “ The 
History of Sajdngs Banks,” *‘The Laws of Highways,” “An 
Analysis of the^roperty Tax Act,” “ Suggestions for the Establish- 
ment of Friendly Societies,” and other works of a similar character. 
In the letter years of his life he rendered efficient service to the 
public in ^disclosing, so far as official restraint would permit him, the 
unsound condition and business of some of the benefit, friendly, and 
similar societies. 

MR. T. B. BURCH AM. 

_ A 

Mb. Partridge, on taking his seat in the Southwark Police Court 
on the Monday following, thus alluded to the death of Mr. 
Burcham It is my painful duty; to have to mention that shortly 
after I left the Bench on Saturday Evening last the melancholy in- 
telligence reached me that my colleague, Mr. Burcham, was no more. 
He died at his residence on Saturday afternoon at half-past one, after 
a painful and lingering illness, which he bore with the utmost forti- 
tude and resignation. In spite of his bodily infirmities he manfully 
struggled to the last to discharge his public duties. My late lamented 
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co^eague was a refined and elegant classical scholar, an able lawyer, 
and a humane and impartial magistrate. His decisions were regarded 
with the greatest confidence. He* was deservedly esteemed through- 
out his district by both rich and poor, and 1 should fail to do justice 
to niy own feelings if I did not pay this last tribute of respect and 
regard to his memory.” The deceased magistrate, Mr. Thomas 
Borrow Burcham, M.A., was sixty-one years of age. He was 
educated at the Norwich Grammar School, when the late Dr. 
Valpy was head master. He entered Trinity College, Cambridge, 
where He graduated as B.A. in 1880, and in 1832 was elected 
fellow of his college. He was called to the Bar at the Inner 
Temple in 1843, and selected the Norfolk circuit. He was for 
some years one of the classical examiners, and an examiner of 
mental philosophy in the London University, both of which ho 
resigned on his appointment as magistrate at the Southwark court, 
on the death of Mr. Gilbert Abbott a Becket, in 1856. He also 
resigned his recordership of Bedford at the same time.— Lam 
Times. 

CONSULAR JURISDICTION IN EGYPT. 

A TELEGRAM dated Cairo, January 3rd, states that the Interna- 
tional Commission for reforming the jurisdiction of the Consular 
Couits in Egypt has elected a committee, consisting of the English, 
Austrian, French, and Italian representatives. Nubar Pasha has 
been appointed president. The committee has accepted as the 
basis of its deliberations a system of three courts of justice, to be 
established at Alexandria, Cairo, and another place. A court of 
appeal is to be fixed at Alexandria, and a court of last appeal at 
Cairo. European judges will be appointed for five years, and paid 
by the Egyptian Government. 

MR. W. M. BEST. 

We deeply regret to announce the death of Mr. William Mawdesley 
Best, which occurred rather suddenly on the morning of November 
17th. Mr. Best was called to the Bar in June, 1834, and therefore 
had been a member of the profession for a very long period of 
years. He was a member of the Home Circuit, and had been 
elected a Bencher of Gray’s Inn some few years before his death. 
He had been educated at Trinity College, Dublin. 

Mr. Best had not a practice at the Bar at all in proportion to the 
powers of his mind and the breadth and depth of his learning. 
In a profession so peculiar to its character as the Bar, we must 
expect to find many examples of men whose intellectual qualities 
give them the fairest claims to wealth and fame, but who yet do 
not succeed in obtaining those objects of human ambition. It 
is not necessary to speculate on the raison d'etre of such examples, 
but it is by no means difficult to explain them. The fact that Mr. 
Best was the author of the treatise on evidence, which is perhaps 
the most scientific legal work of the present century, failed to 
rally clients to his standard ; \iut though he did not become ‘ dis- 
tinguished’ in the ordinary sense of the term, he has achieved a 
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reputation capable of surviring that of many brilliant ” advocates. 
Mr. Best also known as the collea^e of Mr. George James 

Philip Smith in the publication of the series of reports in the 
Queen’s Bench commencing in Easter Term, 1864, and succeeding 
the series known as Ellis and Ellis.” On the sitting of the Court 
of Queen’s Bench on Wednesday last, the Lord Chief Justice made 
the following observations on the death of Mr. Best : — It will not 
be out of place to take notice of the communication which has just 
been made to us of the death of one of the reporters of this Court 
~Mr. Best — and to express our great regret at the loss which the 
profbssion has sustained, as well as our sense of the fidelity, 
accuracy, and ability with which he discharged his duty as author- 
ised reporter of this Court, in conjunction with his 'colleague, 
who, 1 am glad to say, still remains among us. The manner in 
which the duty has been discharged has given us the greatest 
satisfaction.” — Law Journal. 

ELECTION JUDGES. 

The Judges for the trial of Election Petitions in England, for the 
ensuing year will be, Mr. Justice Mellor, Mr. Justice Byles, and 
Baron Bramwell. Those for Ireland, The Right Hon. Mr. Justice 
Fitzgerald, the Right Hon. Mr. Justice Morris, and the Hon. Baron 
Hughes. 

We regret we have not space in this number to refer to the three 
Scotch Judges and Mr. Justice Hayes, recently debased. In our 
next we hope to be able to give a sketch of the life o^ach. 

CALLS TO THE BAR. 

Michaelmas Term. 

Inner Temple. — Lacklan Mackintosh Rate, Esq., M. A., Cambridge ; 
Charles Septimus Medd, Esq., M.A., Oxford, Certificate of Honour, 
first class, awarded in this present Michaelmas Term ; William 
Whitley, Esq., Cambridge ; Henry Arthur Maylett, Evans, Esq., 
Rudolph Herries Spearman, Esq., Oxford ; Francis Mills, Esq., 
M.A., Oxford ; Francis Michael Ellis Jervoise, Esq., B.A., Oxford; 
Walter Freeman Hunt, Esq., B.A., Cambridge; Henry Aloysius 
Stoke Stackle, Esq., Thomas Alexander Apear, Esq., Cambridge ; 
William Edwardes Hcnniker Forsyth, Esq., B.A., Cambridge; 
Henry John Bardwell Thwaites, Esq., B.A., Cambridge; George 
Candy, Esq., M.A., Oxford ; William Wybergh, Esq., Gualter 
Craddock Grifiith, Esq., George Ernest Wright, Esq., B.A., Cam- 
bridge ; William Reynell Anson, Esq., M.A., Oxford ; William 
Henry Hackblock*, Esq., B.A., Cambridge ; Samuel Porter Foster, 
Esq., B.A., Cambridge ; Robert Grant Webster, Esq., B.A., Cam- 
bridge ; Samuel Leigh Taylor, Esq., B.A., Cambridge ; Courtenay 
Troey, Esq., LL.B., Cambridge; The Hon. Robert St. John Fitz 
Walter Butler, B.A., Dublin ; Francis Culling Carr, Esq., James 
Patrick HadoW Esq., B.A., Oxford ; Benjamin Eyre, Esq., B.A., 
Dublin ; Edward Arundel Geare, Esq., B. A., Cambridge ; Charles 
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Thomas Dyke Acland, Esq., M.A., Oxford ; Henry Hodgson 
Bremner, Esq., Cambridge, holder of an Exhibition awarded in 
July last ; William Henry Lockhart Grordon, Esq., B.A., Cambridge ; 
and William Arnold Lewis, Esq. 

Middle Temple. — Thomas Brett, Esq., scholar, student, and 

A. B., Trinity College, Dublin, LL.B., London University, holder of 
Exhibitions in Beal Property and Equity, July, 1868, and of a 
Certificate of Honour awarded by the Council of Legal Education, 
Michaelmas Term, 1869 ; Edmund Philip Greening, Esq. ; Thomas 
Burfield, Esq., LL.B., Trinity Hall, Cambridge; Edward Beal, 
Esq., B.A., Trinity Hall, Cambridge ; Richard Egerton, Esq., B. A., 
Junior Student, Christ Church, Oxford ; Henry Bowles Franklyn, 
Esq., of the Universities of London and Paris, and Associate of 
King's College, London ; Edward Russell Withers, Esq. ; Sydney 
Grundy, Esq. ; Henry Thomas Webb Greene, Esq., B.A., Trinity 
Hall, Cambridge ; Ernest Carpmael, Esq., of St. John's College, 
Cambridge; John Edward Noet, Esq. ; James Mudie, Esq. ; Noel 
Huntingdon Paterson, Esq., B.A., St. John’s College, Oxford ; 
Charles Pavin Bird, Esq. ; Thomas Howes Roberts, Esq. ; James 
Francis Oswald, Esq., of St. Edmund Hall, Oxford and Stanes 
Brocket, Henry Chambcrlaync, Esq«> of Christ Church, Oxford ; 
Right Hon. George Young, Q.C., Lord-Advocate of Scotland. 

Lincoln’s-Inn. — Charles Henry Turner, Esq., University of 
London, holder of the Exhibitiou at the general examination of the 
Michaelmas term, 1869, also exhibitioner for Advanced Common 
Law in July, 1868 ; for Advanced Equity in July 18G9 ; and for 
Advanced Real Property Law, &c., in the same year ; Joseph 
Alexander Shearwood, Esq., Cambridge, B.A., Certificate of Honour, 
Michaelmas Term, 1869; Everard Thomas Luck, Esq,, Cambridge, 

B. A. ; Henry Lucas, Esq. ; William John Anderson, Esq., Oxford ; 
George Royer Dick, Esq., CtT-mbridge, M.A. ; Reginald James Mure, 
Esq., Oxford, B.A. ; James Geoge Wood, Esq., Fellow of Emmanuel 
College, Cambridge, M.A. ; William Stephen, Esq., late of McGill 
College, Montreal; Frederic George Luke, Esq., Cambridge, B.A. ; 
Frederick William Groves, Esq., London, M A. ; George Nichols 
Marcy, Esq.; Henry Martin Taylor, Esq., Fellow of Trinity College, 
Cambridge, M.A. : Thomas Henry Carson, Esq., Dublin, B.A. ; and 
Limjee Nowrojee Bunnajee, Esq., London. 

Hilary Term^ 1870. 

Middle Temple Frederick Augustus Knight, Esq. ; Alex- 
ander Nevay, Esq., of the Scotch Bar ; Hugh William Boyd 
Mackay, Esq., LL.B., Trinity College, Dublin (of the Irish 
Bar) ; Alfred Chichele Plowden, Esq., B.A., Brasenose College, 
Oxford ; John Jepson Atkinson, Esq., Exeter College, Oxford ; 
William Warden, Esq., B.A., Exeter College, Oxford; Andrew 
Duncan,^ Esq., B.A., Pembroke College; Cambridge ; Donald Ninian 
Nicol, Esq., B.A., Queen’s College, Oxford; James Stoddart 
Porteotis, Esq. ; William Archbutt Pocock ; Henry Rogers Beor, 
Esq., B.A., St. John’s College, Cambridge ; George Jarvis 
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Notcutt, Esq. ; Joseph Haworth Redman, Esq. ; John Raymond, 
Esq. ; Henry Forester Leighton, Esq.; James Samuelsoii, Esq., 
of New Ine Hall, Oxford; George l?>aiicis Travers Drapes, 
Esq., B.A., LL.B., Tiinily College, Dublin ; Albert Lewis, Esq. ; 
Remy Ollier, Esq. 

Inner Temple : — Arthur Denman Smith, Esq., LL.B., Cam- 
bridge ; Edward Ripley, Esq., B.A., Oxford ; Charles Elsley, 
Esq., B.A., Cambridge ; Frederic Ayres, Esq., Cambridge ; Louis 
Henry Phillips, Esq. ; Henry Mills Skrine, Esq., B.A , Oxford ; 
Mervyn Standish De Montmorency, Esq., B.A., Oxford ; Peter 
Burrowes Hutchins, Esq., B.A., Oxford ; Ludlow Handcock, 
Esq., B.A., Dublin ;* William George Huband, Esq., B.A., 
Dublin; John Henry Oglander Glynn, Esq., LL.B., Cambridge ; 
Carlile Henry Hayes Macartney, Esq., B.A., Cambridge ; 
Robert Charles Paxton, Esq., B.A., Cambridge ; John Amphlett, 
Esq., Oxford ; Leopold John Manners De Michele, Esq., Cam- 
bridge ; Robert Wilbraham Jones, Esq. ; the Hon. Dudley 
Oliphant Murray ; William Jerrold Dixon, Esq.; Edward Herbert 
Draper, Esq., B.A., Cambridge; William Blagdon G-amlen, Esq., 
B.A., Oxford; Edward Stanley Robertson, Esq., B.A., Dublin ; 
Francis Edward Cunningham, Esq., B.A., Cambridge ; William 
Heurtley Newuham, Esq., B.A., Oxford ; Charles Gould, Esq. ; 
George Gumbleton, Esq., M.A., Oxford ; and John von Sounentag 
De Havilland, Esq. 


BAR EXAMINATION. 

Michcuelmas Term, 1869. 

At the general examination of students of the Inns of Court, held at 
Lincoln’s-inn Hall, on the 28tli, 29th, and dOth October, and the 
1st November, 1869, the Council of Legal Education awarded 
to George Lewis, Esq., student of the Middle Temple, a studentship 
of 60 guineas per annum, to continue for a period of three years ; 
Charles Henry Turner, Esq., student of Lincolu’s-iuu, an exhibition 
of 25 guineas per annum, to continue for a period of three years ; 
Thomas Brett, Esq., student of the Middle Temple, Joseph Alexan- 
der Shearwood, Esq., student of Lincoln’s-inn, and Charles Septimus 
Medd, Esq., student of the Inner Temple, certificates of honour of the 
first class. 

George Candy, Esq., student of the Inner Temple, Henry Bowles 
Franklyn, Esq., student of the Middle Temple, Thomas Goodman, 
Esq., student of the Middle Temple, William Meigh Goodman, Esq., 
student of the Middle Temple, Frederick William Groves, Esq., 
student of Lincoln’s-inn, James Cholmondeley Eaufmann, Esq., 
student of the Inner Temple, Henry Forester Leighton, Esq., 
student of the Middle Temple, Frederic George Luke, Esq., student 
of Lincoln’s-inn, James Mudie, Esq., student of the Middle Temple, 
and George Jarvis Notcutt, Esq., student of the Middle Temple — 
certificates that they have satisfactorily passed a general examina- 
tion. 



Events of the Quartet', 


385 


EXAMINATIONS AT THE INCORPORATED LAW 

SOCIETY. 

Michaelmas Term, 1869. 

I 

At the final examination of candidates for admission on the roll of 
attorneys and solicitors of the Superior Courts the examiner recom- 
mended the following gentlemen under the age of twenty- six, as 
being entitled to honorary distinction : — Henry Summer Sewell; 
William Frederick Beardsley ; Francis William Sancroft Damant ; 
John Eayner Cooper; Theodore Lumley; Charles Cornish Brown. 

The Council of the Incorporated Law Society have accordingly 
awarded the following prizes of books : — To Mr. Sewell the prize of 
the Honourable Society of Clifford’s Inn; to Mr. Beardsley, the 
prize of the Honourable Society of Clement’s Inn ; to Mr. Damant, 
Mr. Cooper, Mr. Lumley, and Mr. Brown, prizes of the Incorporated 
Law Society. 

The examiners also certified that the following candidates, under 
the age of twenty-six, passed examinations which entitle them to 
commendation : — John Seymour Fowler ; Arthur Crabtree Procter ; 
Edmund Theodore Radcliff ; Higson Simpson. 

The council have accordingly awarded them certificates of merit. 

The examiners further announced to the following candidates 
that their answers to the questions at the examination were highly 
satisfactory, and would have entitled them to certificates of merit if 
they bad not been above the age of twenty-six : — William Boycott ; 
George Stuart Evett, B.A ; Robert Martin ; James Midgeley ; 
George Press well. 

The examiners also reported that among the candidates from 
Liverpool in the year 1869, Mr. J. S. Fowler passed the best ex- 
amination, and was, in the opinion of the examiners, entitled to 
honorary distinction ; that Mr, M. P. Jones and Mr. J. W. Alsop, 
B.A., were respectively second and third in order of merit among 
the candidates from Liverpool in the year 1869, and were, in their 
opinion, entitled to honorary distinction. 

The council have therefore awarded to Mr, Fowler, Mr. Jones, 
and Mr. Alsop respectively the prize, consisting of a gold medal, 
founded by Mr. Timpron Martin, of Liverpool.* 

The gold medal founded by Mr. John Atkinson, for candidates 
from Liverpool or Preston, who have shown themselves best 
acquainted with the law of real property, and the practice of con- 
veyancing, has been also awarded to Mr. Fowler, Mr. Jones, and 
Mr. Alsop respectively. 

The examiners also reported that among the candidates from 
Birmingham in the year 1869, Mr. E. T. Ratcliff was entitled to 
honorary distinction. 

The council have accordingly communicated this report to the 
Birmingham Law Society. 

9 

m 

* The prizes awarded to Mr. Jones and Mr. Alsop were withheld in the years 
1867 and 1868. 
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Mr. Courtuejr Stanhdpe Kenny having, among the cftndidiites in 
the year 1861, shown himself best acquainted with the law of real 
property and the practice of conveyancing, the council have awarded 
to him the prize, consisting of a gold medal, founded by Mr. Francis 
Broderip, of Lincoln’s4nn. 

The number of candidates examined in this term was 120 ; of 
these 113 passed, and seven were postponed. 


APPOINTMENTS. 

Tax honour of knighthood has been conferred on Mr. Roger Therry, 
for many years a Judge of the Supreme Court of New South 
Wales. 

The honorary degree of D.C.L. has been conferred on the Right 
Hon. John Robert Mowbray, M.P. 

The following gentlemen have been appointed Her Majesty’s 
counsels : — Mr. A. R. Adams, Mr. W. C. Pooks, Mr. A. S. Eddis, 
Mr. D. Brown, Mr. H. F. Bristow, Mr. P. H. Edlin, Mr. Thomas 
Hughes, Mr. Joseph Kay, Mr. M. Bere, Mr. Henry Janies, Mr. H. 
C. Lopes, Mr. Osborne Morgan, Mr. Edward Pry, and Mr. S. Pope. 

Mr. Henry J. Sumner Maine, LL.D., late Legal Member of the 
Council of India, has been elected to dll the new Professorship of 
J urisprudence in the University of Oxford. 

Mr. T. K. Lowry, Q.C., late a District Judge at St. Ann’s and St. 
Mary’s, in the island of Jamaica, has been appointed to the Protho- 
notaiyship of the new District Court at Manchester, under the Act 
of last session. 

Mr. Franklin Lushington has been appointed to the police 
magistracy, vacated by the death of Mr. Burcham. 

Mr. R. R. W. Lingen, of Lincoln’s Inn, has been appointed 
permanent secretary to the Treasury, in succession to the Right Hon* 
G. A. Hamilton. 

Sir Francis H. C. Doyle, Bart., of the Inner Temple, has been 
appointed a Commissioner, of Customs in the room of the late Mr. 
Ralph W. Grey. 

Mr. G. W. Dasent, D.C.L., of the Middle Temple, has been 
appointed by the Government to the post of Civil Service Com- 
missioner. 

Mr. J. F. Collier, of the Western Circuit, has been appointed 
Recorder of Poole, in the place of Mr. Bullar deceased ; Mr. S. B. 
Bristowe, of the Midland Circuit, Recorder of Newark j and Mr. 
F. J. Smith, of the Home Circuit, Recorder of Margate. 

Mr. Wales C. Hotson, barrister-at-law, of the Norfolk Circuit, has 
. been appointed by the Dean and Chapter of Norwich, to be capital 
coroner within their liberties, and a justice of the peace for the 
cathedral precincts, in the room of the late Chancellor Evans, 
deceased, and he has also been appointed a surrogate or deputy of 
the Chancellor of the diocese of Norwich. 

Mr. Aldridge and Mr. Sykes, the official solicitors under the 
tBankniptoy Act of 1861, have been appointed by the Lord 
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Chancellor the official aolicitora under the new Act of 1869, in 
all cases were no trustee shall be appointed and during any vacancy 
in the ofSce of trustee, and to act generally for the registrars of 
the Court in cases where their services may be required. 

Mr. Mansfield Parkyns, one of the official assignees of the Old 
Court of Bankruptcy, has been appointed controller in Bank- 
ruptcy. 

Mr. T. D. Brogden, barrister-at-law, has been nominated to a 
law studentship at St. John’s College, Cambridge. 

Mr. William Sutton Page, solicitor, has been appointed clerk 
to the Commissioners of Income Tax acting in and for the dis- 
trict of the city of Norwich, in the room of Mr. R. Field, de- 
ceased. Mr. William Thomas Bensly, LL.D., solicitor, Chapter 
Clerk to the diocese of Norwich, in succession to the late 
Mr. . John Kitson. Mr. Henry Greene, Deputy-Recorder and 
Steward for the borough of Higham Ferrers, on the resignation 
of Mr. George Burnham. Mr. Arthur Burch, solicitor. Secretary 
to Dr. Temple, the Bishop of that diocese. Mr. Charles Berkeley 
Margetts, solicitor. Registrar of the Huntingdon County Court, in 
succession to the late Mr. Charles Margetts. Mr. John Watson, 
Mayor of Durham, Clerk of the Magistrates for the Petty Sessional 
Division, in the room of Mr. J. W. Hays, resigned. Mr. W. M. 
Mortimer, solicitor, Registrar of the Newcastlc-on-Tyne County 
Court, in the place of Mr. John Clayton, resigned. Mr. J. H. 
Boyes, solicitor, Coroner of Margate. Mr. Ralph Bayshaw, Junr.. 
Deputy-Coroner for the Northern Division of the County of 
Warwick, in the room of the late Mr. Blagg. Mr. Thomas 
Llewellyn, solicitor. Clerk to the Justices of the Burslem and 
Tunstali Divisions, in the room of Mr. J. R. Rose, deceased. Mr. 
Francis W. Jones, solicitor. Clerk of the Peace for the city of 
Gloucester and county, in the room of the lute Mr. Charles 
Smallridge. Mr. Tliomas Mallani, solicitor. Clerk to the Magistrates 
of Oxford, in the room of the late Mr. Henry Jacob, deceased, 
Mr. B. Campbell, solicitor. Clerk to the Magistrates of the Warwick 
District, in the room of the late Mr. F. Tibbits. Mr, Arthur Wilson, 
solicitor, Clerk to the Magistrates of the Banbury District, in the 
place of the late Mr. T. G. Judge. Mr. E. J. C. Davies, solicitor 
of Crickhoweil, Clerk to the Magistrates of the Blackwood Division 
of the County of Brecon, in the room of the late Mr. Watson, 
deceased. Mr. E. C. Peele, solicitor. Town Clerk of Shrewsbury, 
in the room of Mr. J. J. Peele, resigned. Mr. H. T. Sankey, 
solicitor, Clerk of the Peace for the Borough of Margate. Mr. R. 
J. Walker and Mr. Frederick Butler, Joint Clerks to the Magistrates 
of the Manchester Division, in the room of the late Mr. W. S. 
Rutter. Mr. F. J. Chester, solicitor, Clerk to the Newington Yestry, 
in the room of the late Mr. Henry Chester. Mr. A. H. Hunt, solicitor, 
Clerk to the Guardians of the Orsett Union. Mr. George Wire, 
solicitor, Clerk to the Dorrington Turnpike Trustees. Mr. Joseph 
Harkcr, solicitor. Clerk to the Burial Board of Poole, Dorset. Mr. 
George Harper and Mr. F. L. S. Safford, solicitors, Clerk to the 
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Local Board of Hadleigh. Mr. T. E. Fagot, solicitor, District 
Prothouotary at Liverpool. Mr. R. Y. Green, solicitor, Under-Sheriff 
of Newcastle-upon-Tyne. Mr. A. R. Rollitt, LL.D., solicitor, 
Under-Sheriff of Hull. Mr. Frederick Cobbett, solicitor, Under- 
Sheriff for Worcester. Mr. P. T. Keith, solicitor, reappointed 
Under-Sheriff for the city of Norwich. Mr. George Brown, solicitor, 
Under- Sheriff for York. Mr. David II. Owen, solicitor, District 
Registrar of the Court of Probate at Norwich, in the room of Mr. 
John Kitson, deceased. 

Ireland.— The Right lion. Edward Sullivan, Attorney-General, 
has been appointed Master of the Rolls, in the room of the Right 
Hon. J. E. Walsh, deceased. 

Mr. C. R. Barry, Solicitor-General, has been appointed Attorney- 
General, in succession to the Right Hon. Edward Sullivan, appointed 
Master of the Rolls. 

Mr. Edward Barry has been appointed Secretary to the new 
Master of the Rolls. 

Mr. William C. Mulholland, barrister at-law, has been appointed 
a Circuit Crown Prosecutor, on the North-east Circuit, for the 
County of Monaghan. 

Mr. Michael Francis t)wyer, barrister-at-law, has been appointed 
Chief Registrar in the Registry of Deeds Office, in the place of Mr. 
Morgan O’Connell, resigned. 

Scotland.— Mr. William Lamond, Advocate, has been appointed 
Sheriff- Substitute of Fifeshire at Dunfermline, in room of Mr. Beat- 
son Bell, transferred to Cupar to fill up the vacancy occasioned by 
the resignation of Mr. Taylor. 

^ Mr. Robert Laidlaw Stuart, W.S., has been appointed Procurator- 
I* iscal for Mid-Lothian in the place of Mr. Maurice Lothian, resigned. 

India. — Mr. Fitzjames Stephen, Q.C., has been appointed Legal 
Adviser to the Indian Government, in the place of Mr. Mayne, who 
returns superannuated. 

Mr. J. F. Marsden has been appointed to officiate as Professor of 
English Law in the Presidency College, Madras, in the absence of 
Mr. J. A. Branson. 

J^aica. — ^J ohn Lucie Smith, Esq., has been appointed Chief 
Justice of the Island of Jamaica. 

Mr. Constantine Brooke, solicitor, has been appointed Crown 
Solicitor to the Government of Jamaica. 
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September, 

23rd. CoHBB, Matthew, Esq., Barrister-at-Law, aged 46. 

October. 

14th. Manor, Lord, a Judge of the Scotch Court of Session, aged 
67. 

15th. Hawkins, R. R. A., Esq., Barrister-at-Law, aged 55. 

19th. Rotiiery, Charles F., Esq., Barrister-at-Law, Assistant- Judge 
of the Colony of the Bahamas. 

29th. Paokwood, George, Esq., Solicitor, aged 47. 

30th. Judge, T. G., Esq., Solicitor, aged 51. 

3 let. Shoard, J., Esq., Solicitor, aged 32. 

November. 

2nd. Hoolb, Francis, Esq., Solicitor, aged 69. 

5th. Hulmb, J. Hilton, Esq., Solicitor. 

5th. Watkins, J. Gregory, Esq., Barrister-at-Law, aged 32. 

6th. Walker, John, Esq., Q.C., aged 74, 

13th. Pritchard, Henry, Esq., Barrister-at-Law, aged 31. 

13th. Tibbitts, Frank, Esq., Solicitor, aged 45. 

16th. Gregory, J. Philip, Esq., Barrister-at-Law. 

1 6th. Best, W. Mawdesley, Esq., Barrisf»r-at-Law. 

18th. Ifill, Benjamin, Esq., Barrister-at-Law. 

20th. WoRMALD, William, Esq., Solicitor, aged 48. 

22nd. SuALLRiDGE, Charles, E.sq., Solicitor, aged 69. 

24th. WALEsBr, Joshua, Esq., Solicitor, 

24th. Nioholl-Carnb, R. C., Esq., Barrister-at-Law, aged 63. 

27th. Burcham, T, Barrow, Esq., Stipendiary Police Magistrate, 
aged 62. 
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27th. Hookeb, Edward, Esq., Solicitor, aged 77. 

28th. Blooms, Matthew, Esq., Solicitor. 

28th. Snsll^ E. H. T., Esq., Barrister-at-Law, aged 28. 

December. 

Ist. Lawton, George, Esq., Solicitor, aged 90. 

Ist. Young, Henry, Esq., Solicitor, aged 72. 

7th. Rose, J. Randolph, Esq., Solicitor. 

9th. Basbvi, Nathaniel, Esq., Barrister-at-Law, aged 77. 

9th. Remep, Joseph, Esq., Solicitor, aged 58. 

10th. SauGAB, George, Esq., Solicitor, aged 42. 

13th. Thompson, Richard, Esq., Solicitor, aged 59. 

13th. Ellison, Peregrine G., Esq., Solicitor, aged 82i 
18th. Bainbridge, William, Esq., Barrister-at-Law, aged 60. 
16th. Jacobs, Henry, Esq., Solicitor, aged 79. 

16th. Williams, Robert, Esq., Solicitor, aged 38. 

I7th. Bradfield, J. Edwin, Esq., Junior, Solicitor, aged 28. 
24th. Crighton, A. Clifford, Esq., Solicitor. 

24th. Eldridge, William, Esq., Barrister-at-Law, aged 67. 

28th. Jackson, G. F., Esq., Solicitor, aged 33. 

January. 

1st. Watts, A. Eugene, Esq., Solicitor. 

2nd. Moore, Richard, Esq., Solicitor, aged 49. 

2nd. Clarke, Rupert, Esq., Solicitor, aged 61. 

2nd. Dearden, T., Ferrand, Esq., Solicitor, aged 67. 

3rd. Abraham, George F., Esq., Solicitor, aged 88. 

5th. Bullar, Henry, Esq., Barrister-at-Law, aged 54. 

9th. Pratt, J. Tidd, Esq., Barrister-at-Law, and Registrar 
Friendly Societies, aged 72. 

11th. Duckett, T. Morton,^8q., Barrister-at-Law, aged 52. 
12th. Elers, Thomas, Esq., Barrister-at-Lawj aged 40. 
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No. LVII. 

Art. I.— the CIVIL OODE OF NEW YORK. 

Bt T. L. Murray Browne. 

W E have on two previous occasions adverted at some 
length to the Codes of New York. These, as our 
readers may remember, are five in number. Of these five, 
two, viz., the Code of Civil Procedure and the Penal Code, 
have been already reviewed. A third, the Civil Code, forms 
the subject of the present essay. There remain only the 
Political Code, and the Code of Criminal Procedure. The 
two last-named are, to Englishmen, the least important and 
interesting of the number. The title jjf the Political Code 
is, indeed, attractive. In truth, however, it is confined to 
points of internal administration of comparatively little in* 
terest to foreigners. Nor does the Code of Criminal Pro- 
cedure call for any lengthened notice at our hands. The 
present article will, therefore, in all probability, conclude 
the subject. Such being the case, it may be convenient 
briefly to recapitulate what has been said on previous occa- 
sions. 

In our number for August last we explained the various 
steps by which the Codes of New York were brought into 
VOL. XXIX. — NO. LVII. B 



2 


21ie Civil Code of New Yorh 


beingj and made some observations upon federal char- 
acter. We pointed out that, although of Civil 

Procedure had, in an incomplete form, palM into law^ this 
was not the case with any of the other Codes, which, there- 
fore, remained mere reports of the commissioners appointed 
to prepare the same, devoid of any legislative authority. 
We then examined, at some length, the Code of Civil Pro- 
cedure, and compared it with the judicial system recom- 
mended by the Judicature Commissioners of this country. 
We ventured to express our approbation of the principles 
upon which the Code is founded; but were compelled to 
comment upon the fact that, in almost every year since the 
enactment of the Code, an amending Statute had been passed, 
and that the number of reported decisions upon points of 
practice imder the Code was enormous. In conclusion, we 
expressed an opinion that the Code of Civil Procedure could 
not be considered successful; and that when tried by the 
crucial test of actual practice, it had been found wanting. 

In our number for November last we reviewed the Penal 
Code of New York. We also gave some account, in passing, 
of the Indian Penal Code. We observed that, unlike the 
Transatlantic Code, the Indian Code was actuallj in force 
and working well; and, comparing the two Codes together, 
we expressed a preference for the latter — the Indian. 

It remains to examine the Civil Code of New York. 
But before doing so, it may be fair to warn our readers 
that we are not enthusiastic admirers of the New York Codes. 
We greatly prefer those of India, so far as the latter are at 
present completed.* And we cannot hut hope, that whenever 
the task of Codification is really commenced in this country, 
the -Indian rather than the American Code will be regarded 
as the foundation upon which our efforts should be based. 
At the same time we have endeavoured to do lull justice to 
the Codes of New York. Our refers will decide whether 


* See p. 10, No, 55, 
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there be^ or be not, any sufficient foundation for such objec* 
lions as we feel compelled to make to those Codes. 

The Civil Code of New York was prepared by a Com- 
mission appointed for that purpose by the Legislature, 
Mr. David Dudley Field being the most prominent of the 
Commissioners. The work was completed and published 
in 1865, but no legislative sanction has as yet been given 
to it. It is not, therefore, in force as law. So much has 
been said on a previous occasion. We proceed to give some 
account of the contents and arrangement of the Code. 

It must be remembered in the first place that all questions 
relating to procedure and practice (including the law of 
evidence), to the penal law, and to the internal government 
of the State, are comprised in other Codes. There remains 
to the present Code the vast subject of Civil Law. This may 
be roughly considered as equivalent to a large portion of 
the Statute Law of this country, the greater part of our 
Common Law, and the whole, or almost the whole, of 
that system of jurisprudence which we call Equity. This 
enormous mass of material is condensed, as w'ill be seen, into 
a single volume of no inordinate size. 

The Civil Code of New York is comprised in one large 
octavo volume, certainly rather thick, but printed in large type, 
with abundant margin and blank spaces. A single volume 
of the ordinary octavo edition of the Statutes at large fre- 
quently equals or exceeds the Code in point of size, and is 
.very much more closely printed. Moreover, the volume 
before us contains, in addition to the Code proper, an In- 
troduction and Report to the Legislature, a Schedule of 
Forms, and an Index. Certainly no complaint can be made 
against the Code on the score of bulk. The Code proper is 
comprised in 2034 Sections, of a few lines each. These are 
numbered consecutively from the beginning to the end of 
the book, without regard to any subordinate divisions. Thus 
great facility of reference is secured. The Code is elaborately 
divided and subdivided. It consists in the first place of four 
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main Divi8ions5 preceded by a few introductory Sections. 
These Divisions are respectively entitled^ Of Persons^ 
Property, Obligations, and General Provisions, and each Di- 
vision contains two or more Parts. These are subdivided 
into Titles, the Titles into Chapters, and the Chapters 
into Articles. The cross-division into Sections runs, as wo 
have already said, throughout the whole. 

We are anxious to give our readers some idea of the 
arrangement upon which the Code proceeds. To explain the 
arrangement at length would, however, be beyond our limits. 
We must content ourselves with an enumeration of the 
principal divisions of the Code in the order in which they 
occur. This enumeration may, at the same time, enable the 
reader to acquire a somewhat better idea of the subjects, 
matter and contents of the work in question. This part of 
our subject will, we fear, be dry, but it will be short. 

The Code is divided into four main Divisions — of Per- 
sons, Property, Obligations, and General Provisions. The 
first Division of the Code, which is entitled Of Per- 
sons, consists of three Parts:— I. Persons. II. Personal 
Rights. III. Personal Relations. The two first Parts arc 
short. Part III. (of Personal Relations) is more lengthy. 
It is divided into four Titles. (1.) Marriage. (2.) Parent 
and Child. (3.) Guardian and Ward. (4.) Master and 

Servant. Title I. (of Marriage) is subdivided into three 

* 

Chapters. (1.) The Contract of Marriage. (2.) Divorce. 
(3.) Husband and Wife. Chapter I. (of the Contract of 
Marriage) is again subdivided into two Articles. (1.) 
Validity. (2,) Authentication. The remaining Titles of 
Part III. are, where necessary, similarly subdivided. So 
much for the first Division of the Code. 

The second of the four great Divisions is entitled, as we 
have said. Of Peopkrtt. It comprises four Farts, dealing 
respectively with Property in General, Real or Immovable 
Property, Personal or Movable Property, and the Acquisi- 
tion of Property. Part III. (of Personal Property) contains 
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two Titles. (1.) Personal Property in General; and (2.) Par- 
ticular kinds of Personal Property. The latter Title is sub- 
divided into five Chaptersj some of which are of considerable 
length, they are respectively (1.) Things in Action; (2.) 
^hipping; (3.) Corporations; (4.) Products of the mind, 
such as copyrights ; and (5.) Other kinds of Personal 
Property. 

A dry enumeration of headings, such as that on which 
we are now engaged, is very uninteresting. Our readers 
are doubtless sufliciently weary of it. We will pass rapidly 
through the two remaining Divisions of the Code. The first 
of these Divisions, the third, treats of Obligations, and is 
divided into (1.) Obligations in General; (2.) Contracts; 
(3.) Obligations imposed by Law; and (4.) Obligations 
arising from Particular Transactions. The latter subdivision 
is sufficiently extensive. It includes, amongst other things. 
Sale, Trust, Agency, Lien (including Mortgage), &c. The 
fourth great Division (General Provisions) comprises 
five Parts, Relief, Special Relations of Debtor and 
Creditor, Nuisance, Maxims of Jurisprudence, and Defi- 
nitions. 

A few points may first be noted with reference to the 
arrangement of the Code. The primary division into the 
subjects of Persons, Property, Obligations, and General 
Provisions, is imperfect and unscientific.* In the hands of 
the American codifiers it leads to some singular results. 
Thus, as appears above, corporations are classed as one 
of the kinds of personal property, a predication which 
could only be true, as we should imagine, of a corpora- 
tion sole in the Slave States. At the same time. Judi- 
cial Persons are not noticed at all. A more glaring flaw 
is to be found in the fourth Division of the work. At 
p. 563, Part I. of the fourth Division is said to be sub- 
divided into four titles, of which Title III. is styled. Of 

* See a pamj^et by Sheldon Amos, Esq., Bai*rister*at-Law, on 
Oodification in England and the State of New York. Bid^way, 1867. 
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Specific Relief, and Title IV. Of Frerentive Relief. Turn* 
Log onward to p. 582, wc find both Specific and Preventive 
Relief ranged under Title III; while there -ie actually no 
Title ly. at all. Thus, in one portion of the Code, a 
Title is distinctly enumerated^ which has in reality no 
existence whatever. The slip is not in itself important; 
but it must be regarded as an instance of serious care- 
lessness — a carelessness which, we regret to say, too often 
defaces the execution of the work. 

Quitting the subject of arrangement, let us pass on to 
that of the Notes which are appended to the different 
sections. These contain a variety of miscellaneous matter, 
induding explanations, suggestions for the alteration of 
the lawj &c.* They also contain frequent references to 
decided cases, reported in English and American Reports. 
These are, apparently, the principal authorities in the 
existing law for the proposition embodied ‘in the section 
to which they arc appended. We do not clearly under- 
stand the precise position which these cases aro intended 
to occupy. It might have been thought, by analogy to 
the illustrative examples of the Indian Code, that the 
cases were designed to serve as a legislative interpret- 
ation of the sections in question. Yet the notes, in 
general, do not appear to be in any way authoritative ; 
and, on the whole, we incline to think that the cases 
referred to in the notes are not authoritative either. It 
is however discreditable to the Code that there should be 
any possibility of ^ doubt upon so important a point. The 
effect and authority of the cases should have been precisely 
defined. 

The next question which confronts us is an important 
one. How was the Code constructed? Was it evolved, 
d priori^ from the original principles of jurisprudence, or 

^ We may observe in passing, that the notes often contain matter 
which, in our opinion, should be in the text. See, for example, the 
notes to SB. 1846, 1875, 1969, 1975, 1982, 1984, 1991. 
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is it based upon existing law ? Undoubtedly the latter. 
The Code is, in truth, an abstract of the existing law 
of the State . of New York. This law is substantially 

the ' same with our own. The Code, therefore, contains 

■ 

comparatively little that is new or is peculiar to itself. 
Nor has its form been influenced, to any considerable 
extent, by the Code Napoleon or the Civil Law. It is 
distinctly founded throughout upon the present law of New 
York. Upon this point the words of its authors are pre- 
cise. In the introduction to the Code (p. xv.), they thus 
describe their task : — 

^^In other words, a complete digest of our existing law, Com- 
mon and Statute, dissected and analysed, avoiding repetitions and 
rejecting contradictions, moulded into distinct propositions, and 
arranged in scientific order, with proper amendments, and in 
this form sanctioned by the Legislature, is the Codo which 
the organic law commanded to be made for the people of this 
State.” 

To the same effect are the observations of the Com- 
missioners in their Eeport to the Legislature, which is 
bound up with the Code itself (p. v.) : — 

In the execution of this vast undertaking, the Commissioners 
have endeavoured to bring together and arrange in order all 
the general rules known to our law upon the subjects contained 
within the scope of such a code, rejecting those which are obsolete 
or unsuitable to our present condition^ and adding such others as 
appeared necessary or desirable** 

The last words of the above quotation will aptly in- 
troduce the next division of our subject. 

The Commissioners have not been mere blind compilers of 
an abstract. They have remembered that the work upon 
which they were engaged was a Code, and not a Digest. 
They have, therefore, in some cases deviated from the exist- 
ing law for the purpose of eifecting certaio rcQuisite changes. 
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Where this has been done^ new provisions have of course 
been inserted in the Code. In these cases^ therefore, 
the enactments of the Code represent original legislation. 
The Commissioners have, however, availed themselves spar- 
ingly of this power of innovation. The changes made, 
some of which are hereafter mentioned, are indeed, in 
themselves, important. Yet, when compared with the enor- 
mous mass of law embodied in the book, they appear 
almost insignificant. The student would be surprised to 
find how very small a portion of the Code is concerned 
with these alterations. Certainly they in no way neutralise 
the* general character of the work, as a condensed repro* 
duction of the existing law of the State of New York.* 
The course pursued in this respect, and the principal 
changes made, are thus described by the Commissioners 
themselves. (Report, p. vi.) 

While it has been the general purpose of the Commissioners 
to give the law as it now exists, they have %ept in mind tho 
injunction of the Constitution to specify such alterations and amend- 
ments therein, as they shall deem proper. In obedience to this com- 
mand of (ho organic law, they have specified various alterations and 
amendments, which they consider pi’oper to be adopted. These are 
mentioned in the notes to the different sections, where the reasons 
for recommending them are generally given. 

“ For all these the Commissioners beg leave to refer to the notes 
themselves. To detail them here would swell this Report to an 
inconvenient length ; and, therefore, three only will be mentioned. 
In the first Division the Commissioners have endeavoured to secure 
the equal rights of married women in respect to their children 
and their property, abolishing, at the same time, both dower and 
curtesy ; and they have introduced an article on Adoption, by which 
they have provided that the substituted parents may have all the 
rights, and be subject to all the responsibilities of the real one, who, 

• In many cases in which the Code differs from the law of England, 
it will be found that the variation is due not to the Commissioners, 
but to a previous alteration in the American law. 
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having once voluntarily renounced his parental rights^ should not 
be permitted to resume them when the affections have grown into 
the new relation. In the second Division the Commissioners have 
aimed at an assimilation, to the utmost extent possible, of the laws 
of real and personal property, by reducing the law of real estate 
to the simplicity of personal, wherever it could be done without the 
disturbance of existing rights, establishing for both the same rules 
of succession.’’ • 

In the general wisdom of the changes made by the Com- 
missioners the writer entirely concurs. We must not, how- 
ever, confound two distinct things. The substance of the 
law is a very different thing from the expression of it. The 
changes made by the Code may, in themselves, be good ; 
and yet the Code itself (conceivably) be bad. There are 
many ways in which the changes in question may be effected ; 
and they may be effected as well by a good Code as by a bad 
one. All honour to the American codifiers for the judicious 
boldness with which they have seized the opportunity afforded 
them of effecting important changes in the law. To initiate 
such alterations is the work of a legislator. But it is not every 
able legislator who is equal to the herculean task of codifica- 
tion. How far the New York Commissioners have succeeded 
in the latter task is a matter upon which opinions may differ. 
We desire, meanwhile, to caution enthusiastic legal reformers, 
that they must not jump to the conclusion that every Code, 
which abolishes the distinction between real and personal 
property, must necessarily be a good one. 

We next observe — and the idea must be clearly conceived 
and carefully remembered throughout the consideration of 
this subject — that the Code is not exhaustive. It does not 

I r 

* In addition to the changes above referred to, the following may be 
mentioned. Ohoses in action are made assignable (s. 108). Impor« 
tout changes are introduced into the law of seduction (s. 32), and 
of joint ownership (s. 176). In the latter branch of law, the right of 
survivorship is, except under certain circumstances, annulled (a. 179). 
Otl^pr instances of alteration in the law ore collected at p. xxxi. of the 
Intfpduction to the Code. 
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ptofesB to coatain the whole of the future law of the State. 
On the contraiy^ it expressly leaves the operation and force 
of the present law untouched^ except so far as it is inoonsistent 
with the provisions of the Code. Upon this point the words 
of the Commissioners are distinct. (Introdaction, p; six.) 

If there be an existing rule of law omitted from this Code^ 
and not inconsistent with it, that rule will continue to exist 
in the same form in which it now exists. . And if 

new cases arise^ as they which have not been foreseen^ 
they may be decided, if decided at all, precisely as they would 
now be decided : that is to say, by analogy to some rule in 
the Code, or to some rule omitted from the Code, and there- 
fore still existing, or by the dictates of natural justice.” The 
existing law is not, therefore, abrogated, except so far as it 
is inconsistent with the Code. This is, of course, a ques- 
tion of primary importance; and there are many who will 
strongly protest against this feature of the American Code. 
According to this school of theorists, a Code should be ex- 
haustive. It ought, from the moment of its enactment, abso- 
lutely to repeal and annul all previously existing law upon the 
subjects comprised within its limits ; as is the case, we believe, 
with the Indian Codes. If omissions arc found to exist in 
the. Code, they should be supplied by subsequent legislation. 
The Code will then furnish a point of commencement, beyond 
which no legal researches need extend. Otherwise it will be 
necessary for the lawyer to be acquainted with two distinct 
systems of law — on the one hand, with the Code; on the 
other hand, with the previously existing law, whether Common 
or Statute. Nor will it be safe for him altogether to neglect 
any portion of the latter, however fully that branch of law 
may be treated in the Code. For it will be impossible to 
predict with certainty when, or how, some point of the old 
law may be introduced to supplement, interpret, or illustrate, 
idle provisions of the Code. We confess that these arguments 
appear to us to possess great weight. The inclination of our 
opinion is against the course pursued by the New York Com^ 
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misfiioners in this respect. And there is another argument 
which may be adduced against it. We are not disposed to 
attach undue weight to reasoning based upon the ground 
of scientific fitness. But^ from a scientific point of vieWs 
the argument of the school opposed to the Commissioners 
upon this point appears irresistible. A legal system, which 
consists partly of a code, and partly of an unascertained 
residuum of previous law, is necessarily inharmonious, and 
unscientific. If we are to confront the enormous labour and 
difficulty which must necessarily attend the introduction of 
a code, let us at least have the advantage of sweeping away, 
once and for ever, that vast mass of undigested law, of which 
we now complain. Of course, the more complete the code, 
the less is the evil attending the preservation of an indefinite 
portion of the old law. But, as will be seen hereafter, the 
New York Code is by no means so complete and accurate as 
to leave no occasion for a resort to the present law. The 
motives which led the Commissioners to take the course above 
described with regard to the preservation of tJie existing law, 
are, indeed, unmistakable. The Code compiled by them is 
so brief and meagre in its character, that to leave the 
public with no law beside the Code w^ould be nearly 
equivalent to leaving them without any law at all. But 
although this consideration accounts for the course pursued, 
it does not justify it. If the Code is not full enough to 
be exhaustive, it should have been made so. An unsatis* 
factory code is worse than no code nt all. 

We arc now in a position to cite some specimens 
of , the workmanship of the Code. Let us pass over 
68. 1 — 9, which arc purely introductory, and commence with 
the first part of the first Division of the Code, which is 
entitled Of Persons. 

V 

** $ 10. A miaor is a persoa under the age of twenty-one years. 

**§ 11. All other persons are adults. 

§ 12, A child conceived, but not yet.born, is to be dMiaed an 
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existing person) so &r as may be necessary for its interests in the 
event of its subsequent birth. 

§ 18. Persons of unsound mind) within the meaning of this Code) 
are idiots, lunatics, imbeciles, and habitual drunkards. 

** § 14. The custody of minors and persons of unsound mind is 
regulated by Part III. of this Division. 

**§ 15. A minor cannot give a delegation of power. 

** § 16. A minor may make a conveyance or other contract in the 

same manner as any other person, subject only to his power of 
disaffirmance under the provisions of this Title, and to the provisions 
of the Title on Marriage.” 

"We must protest, in the first place, against the use of 
the expression Conveyance, or other contract.” A con- 
veyance is not a contract. A man may contract to make 
a conveyance ; he cannot contract to make a contract* 

The awkwardness is not removed by the subsequent defi- 
nition of a contract (s. 744). “A contract is an agree- 
ment to do or not to do a certain thing.” How can a 

conveyance be said to be an agreement to do or not to 
do a certain thing? Such slipshod language would be ob- 
jectionable in an ordinary Act of Parliament. In a code, 
which, aspires to the rank of a scientific composition, it is 
still less excusable.* Again, the above definition of a con- 
tract is, in itself) objectionable. It sins against Aldrich’s 
old mle^ that a definition should be clarior et notior de^nito. 
What is the use of saying that a contract is an agreement, 
which is all that the definition really says? Every one 
who knows what an agreement means knows what a con- 
tract means. 

In the above example the meaning at any rate is clear* 
But unfortunately this is by no means invariably the 
case. Thus s. 488 runs thus — A transfer of real property 
passes all easements attached thereto, and creates, in 

^ The same objectionable expression is repeated in s. 21. Com- 
pare B. 855, where a sale is denned as *'a contract . • . by which 
one transfers to another an interest in property.” 
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favoar thereof, an easement to use other real property 
of the person \ 7 h 0 se estate is transferred in the sama 
manner and to the same extent, as such property was 
obviously and permanently used by the person whose estate 
is transferred, for the benefit thereof at the time when 
the transfer was agreed upon or completed.” What is the 
meaning of the italicised words ? Possibly the cases re-« 
ferred to in the note appended to the section might explain 
the meaning. But the question then arises, to what extent 
the notes may be regarded as constituting an authorised in- 
terpretation of the Code ? And to this question, as already 
mentioned, we can find no answer. 

Another ambiguity is to be found in s. 1171, which is 
contained in the chapter on Trusts, to be hereafter re- 
ferred to. 

** § 1171. Every one who voluntarily assumes a relation of personal 
confidence with another is deemed a trustee within the mean- 
ing of this chapter, not only os to the person who reposes such 
confidence, but also os to all persons of whose affairs ho thus 
acquires information, which was given to such person in the 
like confidence, or over whose affairs he, by such confidence, 
obtains any control.’’ 

What is the meaning of the term " personal confi- 
dence ? ” Your butler assumes a relation of personal 
confidence towards you with regard to your plate. But 
we assume that it is not intended by this section to 
make him a trustee. Every agent, every partner, assumes 
a relation of personal confidence to others. But it can 
hardly be intended to declare every agent a trustee. 
The meaning of the term should have been explained 
or defined. 

Again s. 640 runs thus 

* 

" Where a deeedent loaves a husband, wife, or child, the 
followlbg propertf is to be immediatel, delivered by the per* 
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mimI represMitative to such urife or hushaod and ehtid or 
ohiUren, and is not to be deemed assets.” 

9- 

The property so to be delivered is then described. It 
includes farniture^ clothing, household stores and provi- 
sions, ten sheep, two cows, four swine, &c. The Code 
tken continues : — 

*^§641. The property mentioned in the last section is to 
remsdu in the possession of the husband or wife, if there is 
one, during the time such husband or wife resides with and 
provides for the child or children of the marriage. When any 
child ceases so to reside, he is entitled to receive an equal 
share or the value thereof of such jiropcriyf &c. 

Here we may ask, how is the property to be delivered 
to the wife and the children, as required by s. 640, if it is 
to remain in the possession of the wife, as directed by s. 641 ? 
Agiun, we find no provision as to the effect of necessary wear 
and tear. What is the meaning of such property or 
the value thereof” in s. 641? Docs it mean so much of 
the clothes, furniture, sheep, cows, and swine as may be 
in existence at the time mentioned ? Or will the child 
be entitled to claim an equal share of the value of the 
articles at the time when they were delivered to the 
mother? Again, what is the meaning of equ{vl . share ” ? 
Does it mean equal with the other children, or will 
the surviving parent be entitled to claim a share in 
the articles themselves, in addition to her life interest 
in them? We find no provision in the Code for the 
determination of these questions. 

Take again s. 1259 ; — 

An agent, unless specially forbidden by his principal to do 

> 

90, can delegate his powers to another person in any of the 
following cases, and in no others. 

.^^3. When it is the usage of the place to delegate each powers.” 

The nssffe of irhat place? Of the place trh^ the 
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agent resides^ or the place where the principal resides? 
The place where the contract of agency is entered into» 
or the place where the acts in question arc to be 
done? It would be difficult to say. It is possible that 
the cases referred to in the note to the section may 
indicate the meaning of the expression. But then again 
comes the question before alluded to — what is the effect 
of the notes? Are they part of the Code, or not? At 
any rate^ the point should have been made clear on the 
face of the section, which might easily have been done 
by the addition of a few words. 

Similar objections may be made to the proposed statu- 
tory form of a policy of life insurance (p. 660 of the 
Code.) It contains the following clause: — 

the person whoso life is insured commits suicide, or dies 
from an injury suffered in a duel in which he is in any wtiy en- 
gaged, or suffered in consequence of the violation of a penal law 
• • • • this policy shall bo void.*' 

We can conceive innumerable questions arising upon 
the construction of the italicised clause. It might even bo 
contended that if the act causing death be a violation of 
a penal law, the policy is void, in which case a murdered 
man w'ould lose his policy as well as his life by his mis- 
fortune. But supposing this to be too clear for argument, 
many doubtful points may yet arise. Suppose A shakes 
his fist in B*s face (which is an assault), and B thereupon 
shoots him, will A lose his insurance ? Or suppose the 
person insured is sent to prison for any offence, and while 
in prison meets with an injury, and dies, docs the policy 
become void? If the man had not been sent io prison 
he would not have met with the injury. The injury is 
therefore in one sense a consequence of the violation of 
a penal law by the person insured. Clearly it cannot be 
.intended that every consequence of a crimei however re- 
mote> shall, if it cause death, vitiate the policy. But the 
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Code gives us no help towards fixing the degree of re- 
moteness at which the line is to bo drawn. It may be 
difficult to draw an exact line in the matter, but we 
think something more might have been done than has 
been attempted by the Commissioners. The clause may 
possibly be intended merely as a substitute for the ordinary 
provision against death by suicide or at the hands of 
the law ; but if so, it cannot be considered a happy 
emendation. 

Again, we must take exception to the selection of 
legal maxims incorporated in the Code, and forming Fart 
lY. of the last Division. What is the use of inserting in a 
Code such propositions as the following? — 

§ 1983. The law respects form less than substance. 

^ § 1986. The law never requires impossibilities. 

§ 1991. The greater contains the less." 

We are familiar with the latter as a proposition of 
Euclid, but we never expected to see it in a Code of 
Civil Law.* 

It is an invidious task thus to raise objection after 
objection to a work of this description. The labour ex- 
pended by the New York Commissioners must have been 
enormous. They received no remuneration whatever for 
their services. No one would desire to criticise the result 
of their labours unfavourably, if it could be avoided. But 
we are sure that the Commissioners themselves would be 
the last to deprecate a candid criticism. The question of 
codification in England has passed out of the domain of 
theory. The construction of a digest is actually in progress. 
No one can say how soon the immediate compilation of a 
Code may become a matter of public discussion. It is, 
therefore, desirable that the merits of existing Codes should 

* Ckanpare also ss. 1978» 1985, 1992, 1990, 1997. Other examples of 
what appear to be imperfections in the Code are to be found in 
as. 688, 655, 656, 670, 983, 990, 1171, 1184, 1194. 
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b0. well understood. If the New York Code is a good one^ 
the codification of the English law is already complete. If 
it is not a good one^ it is important that the fact should 
be known. 

However, we have said enough upon points of detail. 
Our last and most serious objection remains to be stated. 
But before doing so, let us cite a specimen of the more 
successful portions of the Code. Such an example may 
be taken as a set-off against the manifold instances , of 
failure to which we have " referred. The following arc 
some of the best sections which we can find. They re- 
late to contracts in restraint of trade. 

“§ 833. Every contract by which any one is restrained froiti 
exercising a lawful profession, trade, or business of any kind, other- 
wise than as provided by the next two sections, is to that extent 
void. 

** § 834. Ono who sells the goodwill of a business may agree witli 
the buyer to refrain from carrying on a similar business within a 
specified county, so long as the buyer or any person deriving title 
to the goodwill from him carries on a like business there. 

§ 835. Partners may, upon or in anticipation of a dissolution of 
the partnership, agree that none of them will carry on a similar 
business within the same city or town where the partnership business 
has been transacted, or within a specified part thereof.’' 

We pass on to tlm last, and perhaps tlie most serious, 
objection which we have to urge against the Code. 
This relates to its exceedingly meagre and incomplete 
character. It is in fact the merest skeleton and outline 
of the law. Its proper title would have been, ** A 
sketch of the principal provisions of the Civil Law.” 
After a careful examination, we have no hesitation in 
saying that the Code contains less information on any of 
the subjects comprised in it than is to be found iu tho 
ordinary elementary treatises upon those subjects, such, for 
instance, as Mr. Joshua Williams’ works on Beal . and 

VOL. XXIX. — NO. LVII. O 
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Personal Property. The lash-named works are admirable 
In their place — far superior in point of workmanship , to 
the Code; yet every lawyer knows, that if they were 
turned into Acts of Parliament, they would form very iu- 
. complete Codes : and would go a very little way towards 
reducing the bulk or intricacy of the existing law- The 
Code does, indeed, make certain alterations in the law. 
But setting tliese aside, no greater effect would be produced 
it the New York Code became law, than if, as in the case 
supposed, Mr. Wiirama' books were similarly treated : except 
indeed Uiat, ns the Code Commissioners liavo by no means 
done tbeir work as well as Mr. Williams, the ambiguities 
and inaccuracies in the Code would probably produce results 
by no means intended by its authors. It must carefully 
be remembered that the Code m no way affects Jo repeal 
or alter tlie existing laiVy except so far as the two arc in- 
consistent with each other. Now, in almost every case, 
the Code docs no more tlian lay down the general rule 
of law, without touching that vast mass of explanations, 
exceptions, additions, and deductions, which the judicial 
industry of centuries has accumulated upon the original 
rule. And, as every lawyer knows, lawsuits turn, not upon 
the simple general rule, but upon some point in the vast 
groivth of law engrafted upon it. It follows, therefore, that 
the Code (except in those few points in which it embodies 
original legislation) would produce hardly , any effect upon 
the existing law. It would not simplify it. It would not 
consolidate it. It would save no labour to the practitioner, 
no expense to the suitor. It would not supersede a single 
text-book, or a single volume of reports; scarcely even a 
single Statute. It would, indeed, contain the general prinei- 
pies of the law, but it would . not facilitate their application 
to particular cases. Of what use, then, would it be ? Or, ‘ 
at least, of what use at all commensurate with the trouble 
and risk attending an important change in the law ? Appar- 
ently> the I^slatnre of New York has thought as we do* 
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For, although the Code was completed and presented to the 
Legislature in February, 1865, it has not yet received the 
sanction of that body. It remains, therefore, a mere report, 
devoid of all force or authority. 

In order to prove the truth of our assertion as to the 
meagrenesa of the Code, we propose to examine a single 
branch of law, as treated in it; and to ascertain what sins 
of omission are to be found therein. For this purpose we 
have selected the subject of Trusts. And we have the less 
hesitation in doing so, inasmuch as Mr. Sheldon Amos, in 
his pamphlet on Codification, already referred to, has singled 
out this, with other subdivisions of the Code, as especially 
worthy of commendation. The subject of trusts is mainly 
comprised in Title VIII. of the Fourth Part, of the Third 
Division- of the Code (p. 347). It is also touched upon in 
Division II., Part II., Title IV., Of Uses and Trusts.” The 
latter title is, however, almost entirely confined to the subject 
of Uses, and contains little or nothing aj)plicable to Trusts, 
strictly so called. The subject of Powers, and the position 
of trustees entrusted with powers, is also separately treated 
of (p. 92) ; and there is, of course, a separate title on Suc- 
cession, including the duties of executors and administrators 
(see p. 183). There is also one section (s. 650) relating to 
trustees, which is not included in any of the above titles, 
and which seems to be somewhat out of its place. Never- 
theless, after making all due deductions upon these scores, it 
may fairly be said that Title VIII., above referred to, con- 
tains, with very few exceptions, all that is to be found in the 
Code on the subject of trusts properly so called. What, then, 
is the size of Title VIII. ? It contains forty-eight sections of 
a few lines each, to which are to be added the notes appended 
to the sections. Upon the ambiguous position of these (the 
notes) wo have already observed. The title in question 
occupies fourteen pages, each containing very much less text 
than an ordinary page of the octavo edition of the Statutes. 
Contrast this with the bulk of Mr. Lewin’s well-known 
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work on the same subject, which contoins between 600 and 
700 closely-printed pages! Of course a code may be ex- 
peeted to be much shorter than a text-book. Still, so 
enormous a discrepancy would, of itself, induce a lawyer 
to suspect the Code of incompleteness. How far such a 
suspicion would be correct will be seen by the result of the 
inquiry, which we are about to commence. We must again 
remind our readers that the existing law remains untouched 
and unrepealed, except so far as it is inconsistent with the 
Code. 

_ If 

We observe, then, to begin with, that there is not a word 
about Charitable Trusts in this or any other j)ortion of 
the Code. Indeed, the whole mhject of charities is entirely 
omitted from the Code- There is no definition of what arc 
charitable purposes ; no allusion to the equitable doctrine 
of cy-pm; no regulations to insure the due administration 
of charitable trusts. The subject is only mentioned in one 
section (s. 391), which merely says that charitable cqrpo* 
rations may be formed. 

Again, we can find nothing about the renewal of leases in 
the Code. There is no mention — certainly no express 
mention — of the doctrine that a trustee cannot renew a 
lease for his own benefit. Nor is any statement to be 
found of the mode, in which the expenses of renewing 
a lease are to be apportioned between tenant for life and 
remainderman.* 

So, also, there is no mention whatever of the position 
of a tenant for life as a quasi trustee for the remainder- 
men. Nor, again, does the Code anywhere say whether 
trustees for sale may postpone the sale; or for how long; 
or whether they may employ conditions of sale ; or may 
boy in the property at an auction ; pr whether they may 
make a lease before sale, or may mortgage instead of selling. 
Upon all thm points, therefore, the existing law will re- 

^ If s.' 242 a|)plies to tbe case, it merely states that the tenant 
for life must pay a just proportion*’ of the amount. 
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mam in force^ untouched by the * Code. Nor^ again, does 
the Code anywhere state what investrHents are authorised 
in the case of trust money^ nor say anything about the 
duty of a trustee to convert insecure investments. Nor 
does it contain anything about the power of a trustee to 
vary the investments of the trust property. Again, it 
is stated (s. 1212) that a trustee who is unfit to execute 
the trust may be removed; but there is no explanation 
of the word ''unfit.” It should have been stated whether 
or no a trustee, who is living abroad, or who becomes 
bankrupt, &c., is unfit within the meaning of the section. 

Again, it is a rule of the English, and we presume of 
the American, law, that where a trustee wrongfully converts 
the trust property, the cestui (pie trust may, under certain 
limitations, follow the property which has been wrongfully 
substituted for the trust estate, and has a lien upon it. 
No hint of this is to be found in tlie Code. It will 
therefore remain a rule of law, altogether outside of the 
Code. 

Again, s. 1188 runs thus: — 

“ A trustee is responsible for the wrongful acfs of a co*trustee 
to which he consented, or which by his negligence he enabled^ the 
latter (o commit ; but for no others,” 

This is a good illustration of our previous assertion, that 
the Code seldom does more than lay down the bare general 
rule of law ; and that such an enactment is of little or no 
use to the practitioner. Cases are of very frequent occur- 
rence in which the question arises, how far an innocent 
trustee is personally liable for signing receipts, or doing 
other acts, for the sake of conformity as it is called. Such 
questions are of considerable intricacy ; and theVe is a large 
amount of law to be found upon the point. Let our readers 
then consider^ whether the solution of such questions would 
be "materially assisted by the existence of such a statutory 
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enftotment as the above section of the Code ? * Is it not 
obvious that a lawyer engaged upon such a question 
would at once ding the Code aude^ and proceed in his 
investigations without further attention to it ? 

liOt it not be supposed that these sins of omission are 
confined to the subject of Trusts. Thus^ the entire subject 
of equitable waste (i.e. the cutting of ornamental timber by 
a tenant for life without impeachment of waste) is omitted 
' ^m the Code. So also, in relation to the subject of specific 
performance (see s. 1893), nothing is said about those cases 
in which, from the nature of the case, the Court cannot 
decree specific performance, as where it has not the means 
of enforcing its -decree. To take another example : it is 
laid down (s. 1897) that specific performance will not be 

If 

granted of a contract to buy land^ unless the vendor can 
make a title ^^free from reasonable doubt. But the Code 
nowhere explains the meaning of the expression, free 
from reasonable doubt.*’ It docs not even mention that a 
eixty years’ title will be sufficient. Another example of 
the meagre character of the Code is supplied by the sub- 
ject of Servitudes. This branch of law, in common with 
two others, has been selected by the Digest Commission of 
this country, as the subject of a specimen digest^ which 
digest is now in course of construction. The subject of 
Servitudes may therefore be regarded as one of no ordinary 
interest. Yet it occupies only four pages in the Code, the 
important hc^ad of Lights being scarcely adverted to. (See 
s. 245.)t So also two sections (ss. 2010, 2011), of a few 

* It is to be obscived that no further provisions ai*e to be 
found upon the point in the Code, beyond the few lines above 
cited. 

t S^, however, a commanication from Mr. 0. F. Stone, of Kew 
Tork, in defence of this subdivision of the Code, published ante vol. 
26, p. 108. Our limits do not allow us ^ examine at length Mr. 
Stone’s arguments. His communication is a reply to certra eriti- 
eisms in the Law Timesq and is mainly designed to show that a code 
may reasonably be expected to be much shorter tlmn a text-book. He 
also points otn that the tranirfer of servitudes, ko., is dealt with in 
anot&r chapter of the Oode^ in common with the txunsfer of other 
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lines each, contain all which is to be found upon the eub> 
ject of constructive notice.^ 

But we have said enough. In conclusion we can only 
express our deliberate opinion as to the merits of the Code. 
It is this. The Civil Code of New York is in a high 
degree meagre^ ambiguous, and inaccurate. It has not yet 
received the sanction of .the Legislature. Should it ever 
do so, it may be useful to students as an elementary text- 
book. It may also be of service to laymen desiring to 
obtain spme notion of the general principles of the law. 
To the practitioner it will, except so far as it effects alter- 
ations in the existing law, be absolutely useless. 8o far 
as it alters the existing law, it will, from its meagreness 
and imperfections, be productive of extensive litigation, and 
will require to be wrought into shape by a vast amount 
of judicial interpretation. 


kinds of property ; and that the same principle a^jpUes^ to other cases. 
No doubt this is so, but we must nevertheless submit that the law 
peculiar to servitudes cannot be adequately dealt with in four pages. 
And we think that any one who will at the trouble of examining 
the pages in question (pj). 74-8) will agree with us. The question of 
lights had not been suggested to Mr. Stone. He therefore offers no 
explanation of the circumstance that the many points peculiar to the 
law of lights arc not adverted to in the Code. 

* See also 150, where nothing is said as to the delivery of of 
a thing, os the key of a chest, being sufficient to constitute a valid 
donatio mortis causa. The subject of siox)pnge iti transitu is treated 
with peculiar inadequacy (x>. 520). Many other instances might be 
mentioned. 
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Art. II.~THE LAW MILITARY AS DISTINCT 

FROM MARTIAL LAW. 

The Military Forces of the Crown; their Administration 
and Government, By Charles M. Clode. London : 
John Murray. 1870. 

O N two previous occasions in this journal * the subject of 
military law has been discussecb chiefly, however, in 
connection with the statutory provisions on the subject, as 
contained in the Mutiny Act and Articles of War, and the 
practical working and the proposed reform of the military 
tribunals, known ns Courts Martial. Since tlien the atten- 
tion of the public and the profession has been in a marked 
way drawn to this subject, mainly as arising out of the legal 
proceedings taken against Mr. Eyre for his conduct while 
Governor of Jamaica. We shall offer no apology to our 
readers for again recurring to this most important branch 
of law, upon which the work by Mr. Clode, which appears 
at the head of this article, throws considerable light. Some 
further investigation of the subject has become the more 
necessary, as the law binding on the armed forces of the 
Crown, and from which they derive their existence, — in what 
respects it differs from that state of things known popularly, 
but most erroneously, as “ martial law,” — is, if possible, in a 
condition still more uncertain than before the recent dis- 
cussion to which we have referred. 

What is martial law? What is meant by the proclama-^ 
tion of martial law? How does such a state exist lawfully, 
and what are the effects of its existence? All these are 
questions which, as observed by a distinguished American 
lawyer, f are of great interest, and to which, however, it is 
not easy to find a satisfactory answer. 

* Vol. SIX., August, 18(55, and Vol. XX., Fcbmaiy, 1866- 
t Attomey*QeneraI Onshing. Opinions of Attomey-Geneml, voL 
viiL, p. 378. 
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There are not many dicta on the subject of military lawj 

1 

or the legal status of military persons, to be found in the 
judgments or writings of English lawyers. Foremost ^ how- 
ever^ in reputation, as in time, of the so-called definitions 
* which have ‘ come down to us, is that of Sir Matthew Hale, 
who thus in his history of the law defines, or rather de- 
scribes, the law martial— Martial law,” he says, “ is not in 
truth and reality a law, but something indulged rather than 
allowed as a law ; the necessity of government, order, and 
discipline in an army is that only which gives these laws 
a countenance. Qitod enim necessitas cogit defenditJ*^^ This 
proposition, however, seems to rest on a conception of the 
subject which is certainly incomplete if not erroneous, and 
is, at all events, not to be taken as a description of the law 
military as administered in Great Jlritain and her Colonies 
under the Mutiny Act and Articles of War. Lord Hale's 
observations should rather be confined to that abnormal and 
exceptional state of things which arises when a military 
force is employed in active service in the field, in quelling 
an insurrection, or in reducing to subjection a revolted 
colony. But this idea, imperfect as it was, appears to have 
been the accepted view of the matter in Westminster Hall, 
where the question remained, down to a comparatively recent 
time, without any more accurate appreciation. 

The next attempt at defining the nature and limitations 
of the law military is to be found in the judgment of Lord 
Loughborough, in the great case of Grant v. Sir Charles 
Gould.^ There a motion was made in the Court of Common 
Pleas on behalf of Sergeant Grant to obtain a prohibition 
of the sentence of a general court martial awarded against 
him; and in giving judgment, Lord Loughborough took 
occasion to remark, which was undoubtedly true, '*That 
martial law, such as it is described by Hale, and such also 
as it is marked by Sir William Blackstone, does not ei^ist 

• ‘‘ Histo^ of the Oommon Law/' p. 39. 
t 2Hen.BL,p.98. 
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in England at all ; ” and added^ that nothing was so dan- 
goroiis to the civil establishment of the State, as a licentious 
and tindisoiplined armj ; and the object of the Mutiny Act, 
therefore, was to create a court invested with authority to 
'try those who are part of the army, in all their different 
descriptions.” He proceeded, however, to observe that the 
essence of martial law consists i<^ its being a jurisdiction 
over all military persons whatsoever^ in all circumstances 
and because military men are liable for many offences, and 
have their personal rights regulated by the Common Law ; 

therefore,” he said, it is totally inaccurate to state 
martial law as having any place whatever within the realm 
of Great Britain.” 

' Prom this passage it will be seen that, although Lord 
Loughborough proposed to himself to correct the inadequate 
conception of martial law as found in the writings of Black- 
stone and Sir M. Hale, and to place the subject on a more 
settled basis, yet he himself showed that he was nearly as 
for off as were those distinguished persons from approaching 
to an accurate comprehension of the difference between law 
martial and the law. military. Foi*, in fact, military law, as 
the expression is now perfectly well understood in England, 
is a branch of the Statute Law of the land ; restricted indeed 
in its operation to a certain class of persons, applicable also 
to certain only of their acts, and administered by special 
tribunals; but neither in these nor in any other respects 
differing essentially as to foundation in constitutional reason 
from Admiralty, Ecclesiastical, or indeed in many of their 
features from Chancery or Common Law. And this fact his 
lordship himself seems to admit, when he goes on to observe 
that— 

- f 

\ court, ‘£.e. a Court Martial,’ being established in tliis 

country by poritive law, the proceedings of it, and the relation in 
which it will stand to the Courts in Westminister Hall must depend 
upon the same rules with all other Courts which are constituted 
and have portieulur powers given to them, and whose acta, there* 
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ore, may become the aubject of application to the Courto of West-* 
minster Hall for a prohibition. Naval' Courts Martial, Military 
Courts Martial, Courts of Admiralty, Courts of Prize, are all liable 
to the controlling authority which the Courts of Westminster Hall 
l&ave from time to time exercised, for the purpose of preventing 
them from exceeding the jurisdiction given to them; the general 
ground of prohibition being an excess of jurisdiction when they 
assume a power to act in matters not within their cognizance.” 

Again, to come later down, wc find instances of similar 
inadequacy of definition in the accounts given of the doc^ 
trine by modern writers. In Mr. Serjeant Stephen’s 
Commentaries, for example, there occurs the following 
passage : — 

‘‘Martial Law may bo deiincd as the law, whatever it maybe, 
which is imposed by the militaiy power, and has now no place in 
the institutions of this country, unless the Articles of War estab- 
lished under the Acts just mentioned be considered as of that 
character.” 

This language is certainly open to the charge of want of 
precision, if not of positive inaccuracy, for the Mutiny Act 
and Articles of War so far from being a law, or rather code, 
inftposed cither mainly or exclusively by the military power, 
springs, in fact, from precisely the same source as every 
other legislative Act ; and when martial law — a term which 
is rather descriptive of a certain state of society than a 
condition of legal subordination — is in force, it arises not 
under the Articles of War or any other similar enactment^ 
but from the necessity of the case; nor, if wo look to its 
origin and operation, is it confined to military persons or 
bodies, either as being the source from which its exist- 
ence is derived, or as limiting and marking out the objects 
over which its authority is exerted.f Where tribunals are 

Com. vol. II., p. 602, note. 

t In the latest utterance on this subject some attempt is made at a 
metre qrstematio division. “We have seen,” says Ujt. Broom, “that by 
. viwioas enactments, persons belonging to the army, navy, and royal 
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established under martial law^ in the strict sense of the term^ 
as, for instance, where a colony is in a state of disaffection or 
open revolt^ it by no means follows, as in the case of the 
administration of the law military, that the persons composing 
the Courts should be military persons, or that those over 
whom the jurisdiction is exercised should be soldiers. In 
truth, under martial law, the difference between a soldier and 
a civilian disappears, as we have said, before that overpower- 
ing necessity which calls such a state of things into existence. 

Created by necessity,” as observed by Lord Brougham in 
a celebrated case, necessity must limit its continuance.”* 
And for the same reason does the difference for the time 
vanish between the law military and the law civil or muni- 
cipal. All these systems of jurisprudence and distinction 
between classes are pro})er to society in its normal state of 
tranquillity and obedience to the laws. In the case sup- 
posed, that of insurrection or open revolt, they merge and 
are absorbed in the simple condition of absolute subjection, 
for the 'time, of all persons and all causes, to one supreme 
authority ; and this is the view which is supported by Sir 
James Mackintosh, whose opinion on a question of jurispru- 
dence is of value, and is expressed in a passage of so 
much eloquence that we quote it in extenso : — 

‘*The only principle,” he says, *‘on which the law of England 
tolerates what is called Martial Law, is necessity ; its introduction 

marines are placed under a stricter disci 2 >linc and more stringent 
regulations than other subjects of the Crown, and the military law 
which governs them is often, though incorrecily, spoken of as a nuirHat 
law. This term, however, is sometimes used in another sense as indi<* 
eating an abn^ation of all law save the will of the commanding officer 
in war time. It is in reference to martial law taken in this sense, and 
mippo^d to be built on no settled principles, but entirely arbitraxr in 
its.aemsions, that Sir M. Hale observed that in truth and reality it is 
not a law, but something indulged rather than allowed as a law, • 4 
It would seem that, in spite of opinions to the contrary, martial law, 
tims unders^d, cannot exist in England {Orant y. Oouldt 2 H. Bl.) 
H, howi^er, its exercise here were ever lawful, necessity alone could 
justify it*” See charge of Oockbum 0. J. to Grand July in Begina v. 
Neleoth 1867, pp. 84*^. Broom’s Commentaries, vol. 1*, p. 503. 

* Debates on Demerara Rebellion (1823). Hansard, Deb., VoL II., 
p. 868. Cited Mil. Adm*, vol. IL, p. 161^ 
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can be justified only by necessity ; its continuance requires precisely 

the same justification of necessity ; and if it survives the necessity 

on which alone it rests for a single minute, it becomes instantly a 

mere exercise of lawless violence. When foreign invasion or 
• 

civil war renders it impossible for Courts of law to sit, or to enforce 
the execution of their judgments, it becomes necessary to find some 
rude substitute for them, and to employ for that purpose the mili- 
tary, which is the only remaining force in the community. While the 
laws are silenced by the noise of arms tho rulers of the armed force 
must punisl), as equitably as they can, those crimes which threaten 
their own safety and that of society, but no longer. Every moment 
beyond is usurpation ; as soon as the law can act, every other mode 
of punishing supposed crimes is in itself an enormous crime. But 
martial law, exercised .against enemies or rebels, is only a more 
regular and convenient mode of exercising the right to kill in war; 
a right originating in self-defence, and limited to those cases where 
such killing is necessary, as (he means of ensuring that end. Mar- 
tial law, put in force against rebels, can only be excused as a modo 
of more deliberately and more equitably selecting the persons from 
whom quarter ought to be 'withheld, in a case where all have 
forfeited their claims to it. It is nothing more than a sort of better 
regulated decimation, founded upon choice instead of chance, in 
order to provide for tho safety of the conquerors, without the 
horrors of undistinguished slaughter. It is justifiable only whero 
it is ail act of mercy. Thus the matter stands by the law of 
nations.”* 

It is of the greatest importance that this subject sliQuld 
be examined in the light of correct ideas, not only becauso 
any confusion between the principles which He at the root 
of the different systems of law of which we speak, forms an 
obstacle to any satisfactory treatment of the question, 
viewing it merely as one of jurisprudence, but also because 
of the direct conflict of opinion which has recently taken 
place in a case where the doctrine has been judicially in- 
vestigated. And it is not one of the least valuable portions 

• WorW, Yol. m , p. 407. Cited m. Adm., voL H., p. 161. 
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of Mr* Olode’8 book, or of the service wl^h he has rendered 
. to those who arc desirous of examining the subjeot in its 
legal bearing, that he has for the first time collected in a 
systematic form a mass of authorities and opinions, both 

' IS 

jtidicial and extra-judicial, illustrating the most prominent 
instances where the Crown^ acting through the local governor, 
has been forced to adopt the extreme measure of proclaim- 
ing martial Law; in other words, suspending the ordinary 
procedure of the civil tribunals, for the purpose of suppress- 
ing rebellion.* * 

The points which wc have just noticed go to form the 
first leading distinction between the law military and the 
law martial. The former is a code embodied in the Mutiny 
Act and Articles of War, of which the ordinary courts of 
"justice take cognizance. As a rule, it takes effect during, 
and indeed its enactments arc framed in view of, a time of 
peace, when its tribunals would exercise their functions 
independently of, and yet not antagonistic to, the civil 
courts with which they do not and cannot interfere. Military 
law also has relation to one class of the community only, 
that is to say, the standing army, and to one species of 
offences, namely, military. Intended for the preservation of 
order and discipline amongst soldiers, its provisions are 
clearly defined, and the conditions annexed to their violation 
distinctly laid down and fenced in, as those who are familiar 
with the procedure before courts martial are aware, with 
more than the usual restrictions. It may be regarded as, 
in fact, a corpus Juris, framed not so much for a state of 
positive aggression, insurrection, or active hostilities, but 
designed for the better government of a body of men, the 
object of whose existence is, as defined by Parliamentj 
the safety, defence, and preservation — terms almost in their 
Dsture exclusive of the idea of open warfare— of the United 
Kif^om and' the possessions of the Crown, f Moreover^ 

• Tol. II*, p. 177. Apn. Note 2. 

t Preamble to the Mutiny Act. 
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the enactments of this code of laws spring immediately from 
the source of all written law amongst us, namely, the act pf 
the Legislature; and that too--8uch is the caution of Par- 
liament in dealing with a force which might, unless guarded 
by salutary restraints, become dangerous to liberty — renewed 
every year. It is therefore a system eminently constitutional. 
It supersedes, it is true, with respect to one class, the action 
of the civil tribunals, but yet not to such an extent as to 
deprive those persons who, from the voluntary engagements 
into which they have entered, are amenable to its juris- 
diction from access in certain cases by way of appeal to 
the Courts of Common Law. IIow far, indeed, this sub- 
ordination in the last resort of Courts Military to the Courts 
of Common Law in matters relating to the discipline of the 
army, as affecting the liberty^ of the subject, is established 
cannot yet be said to be definitively settled, and a recent 
case,* while it illustrates, has added to the uncertainty 
which surrounds the point ;* Btllh the fact itself, that the 
question of the appellate jurisdiction of the Common Law 
in proceedings almost entirely of a military character has 
been debated in the courts, and with a striking difference 
of opinion amongst judges of eminence, is a proof how remote 
is the law military, both in its origin and its operation, 
from that absolute authority and Independence of ordinary 
civil control which wc arc accustomed to associate with the 
idea of the law martial. This latter state of things — which, 
as wc have observed, is better described as an abnormal 
condition of society rather than one of subjection to any 
system of law — presents considerations wholly different from 
these, and opposed to them. In the first place, it exists 
during, and implies a state of war, or at least of insurrection 
against copstituted authority, and also a suspension through- 
put the country which is the seat of war, of the ordinary 

* Dawkins v. Lord F, Paidet, Queen’s Bench, Dee. 13, 1839^ And see 
Button V. Johnstem^ 1. T. Rep. 293. ^Warden v. Daiky, 4 Taonton. 
Bawkins v« Lord Bokeby, 4 Foster and Finlason. 
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methods of Oivil process. Further, martial law is not, lilce 
military law, confined tp one class only of the community, 
but includes within its operation all clasaesy without distinc* 
tion, who may be residing in the country. The courts also 
which dispense this tude species of justice are not neces- 
sarily composed of military persons, nor ^ are the rules of 
evidence by which their proceedings are regulated reduced, 
as are those of courts martial, to any very systematic form; 
they are, as has been observed in a learned opinion, mere 
committees formed for the purpose of carrying into execu- 
tion the discretionary power nssiimcd by the Government. 
On the one hand, they are not obliged to proceed in the 
manner pointed out by the Mutiny Act and Articles of War. 
On the other hand, if they do so proceed, they arc not 
protected by them as members of a real court martial might 
be,. except in so far as such proceedings are evidence of 
■good faith. They are justified in doing, with any forms 
and in any manner, whatever is necessary to suppress insur- 
rection, and to restore peace and the authority of the law. 
They are personally liable for any acts which they may 
commit in excess of that power, even if they act in strict 
accordance with the Mutiny Act and Articles of War.* 
And these are eonseq[uences which arise out of a state of 
facts. For the proclamation which, under circumstances of 
admitted necessity, calls martial law into existence is not to 
be considered as the legal creation of that law, but is merely 
a statement of facts, which of their .own force have already 
rendered that Jaw necessary. In a beleaguered city, for 
example, the state of siege, and the consequences incident 
to that state, exists because the city is beleaguered. Martial 
law, in short, involves in its own. nature and of necessity 
the suspension of the ordinary securities for civil liberty, 
and their merging An the ab.solute risk of the individual 
who may he for the time being clothed with supreme military 

* Opiatoa <m tbe Jamaica l&qtiiiy, W Hr. Edward JamM and Hr. 
fttqainm SieplienL: cited Beview, toI. XX., p. 839. 
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command. So mucb^ indeed^ is this the case, that in the 
IJnIted States, where the safeguards for the liberty of the 
eubject are if anything more stringent and more jealously 
guarded than with us, martial law has been proclaimed for 
the sole purpose that.it may bring with it the very result 
which by American lawyers has been held to be its natural 
and proper consequence, the placing of the laws in abeyance, 
and substituting in their place the arbitrary, and for the 
time irresponsible, will of a military superior.* 

It is not by this to be understood that the proceedings 
of the ordinary courts of justice must of necessity, in all 
cases whatsoe'^er, cease in a country subject to martial law. 
They may exist and exercise their functions, but they do 
not do so as of right, or as deriving their jurisdiction for 
the time from the ordinary source wliich gives ^validity to 
their proceedings, but in subordination to military authority 
and to the will of the general or other officer in command, 
by whose permission it is exercised, and under whose direc- 
tion they conduct judicial business and administer the law. 
This was the case, for instance, when the Duke of Wel- 
lington held military occupation of a foreign country; and 
it may be observed that the definition given of martial law 
by that distinguished authority is in the main identical with 
what has been already said. Martial law,” he declared, 
^^was neither more nor less than the will of the general 
who commands the army.”f An opinion w'hich is quite in 
accordancQ with ^ the views expressed by Sir D. D undos, 
when Judge Advocate-General, on examination before a 
committee of the Commons in the year 1849, appointed to 
inquire into certain transactions which had taken place 


* See on able view of this question by Mr. Ouahing ; Opinions of 
Attomey-Oeneral of theTtnltcia States, vol. TIH., p. 3^. 

t Hansard Deb., 3rd Sei'ies, vdi. CXV.; p. 880* April 1* 1851. The 
law martial was, it may be obseived, originally that jorisdiotion .6xer« 
cised by the constohle and martial over troops in actual service, and 
especwly on foreign service. See Professor Montague Bemard'B rq* 
marks on the l4aws of War in the Odford Bssay forl856. 

VOL. XXIX.— NO. LVII. 
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at Cejloiii when the ivhole doctrine of martial law was 
examined at much length ; * and the opinion there expressed^ 
defining martial law as the assumption for a certain time 
by the officers of the Crown of absolute power, exercised 
by military force, for the purpose of suppressing an insur- 
rection or resistii^g an invasion, may be taken as a state- 
ment of the law which is substantially correct; while^ on 
the other hand, the application of the term to the Common 
Law right of the Crown, or its representatives, or indeed of 
any body of persons acting in preservation of law and 
order, to repel force by force in case of attack, is inaccurate 
and improper. 

Such, in brief, are the leading points in which the law 
military is contrasted with the law martial. We now proceed 
to the consideration of a third division of this subject^ upon 
which, notwithstanding recent investigation, much uncer* 
tainty is found to exist. We refer to that condition of dis- 
turbance of the peace more or less deliberate, extending 
perhaps to insurrection or open revolt, where it is necessary, 
in order to suppress the outbreak, to employ the aid of the 
military power ; but where at the same time such interference 
is marked by this most material incident as contrasted with 
^martial law, namely, that after the insurrection has been 
put down and order restored, those persons who have been 
arrested as implicated in the outbreak are put on their trial, 
not according to the rude and summary process of a military 
Mbunal summoned ad hocy but by the ordinary court of 
justice and according to the usual forms of law. Such a state 
of things, it is evident, cannot with any propriety be termed 
one of martial law, using the term law ” in any defined sense 
which it bears in jurisprudence ;t and yet there are writers 
who^in speaking of local disturbances and tbeir suppression by 

* Cited LiW Maoa^xns, vol. XX., p. 386. Opinion of Hr. Sdward 
James and Kr« Kt^ames Stephens. 

t See Coke Utilimn, lib. lii., c. 6, s. 412. 
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iuilitary force^ make use of the term martial law as being an 
appropriate description of this state of society ; an employ- 
ment of the word which seems rather to obscure than to 
illustrate the subject^ inasmuch as the legal principles which 
lie at the root of those cases where the mllitary^are employed 
in aid of the civil power in suppressing rebellion form a 
wholly distinct class of questions, differing in kind and not 
only in degree from those which arise when the inquiry is, 
as to the constitutional legality of a system, established as 
one of government and administration of martial law. This 
system, as has already been remarked, has reference not 
only to the acts, whether of soldiers or civilians employed in 
carrying out the measures necessary in order to put down an 
insurrection, but to the legal machinery and the nature of 
the tribunal by which such acts are afterwards judicially ex- 
amined and decided. It is one thing to quell an outbreak or 
a local disturbance of the peace, however formidable, by open 
force ; it is quite another to compel those implicated to answer 
for their conduct before courts and judges, whose constitution 
and appointment are, except under very rare conditions, of 
questionable legality. If, therefore, the steps taken to restore 
order have been accompanied by acts of violence or loss of 
life — as was the case for example in the Gordon and Bristol 
riots, and in Ireland in the rebellion of 1798 — and the sub^ 
sequent inquiry into such proceedings, whether carried on at 
the suit of the Crown or of private persons) is conducted 
according to the ordinary course of criminal procedure, it 
cannot with any propriety be said that there was suoh a 
departure from the ordinary safeguards for the liberty of the 
subject as to justify the appellation of martial law* And 
equally would this term be misapplied — as it has been fre- 
quently misapplied — to a thitd state of which we have had in 
recent times and amongst ourselves a chief example, namely, 
where the ordinary safeguards, which the law has provided 
for ^e liberty of the subject,, are iu certain districts, and as 
agfdnst certain persons, for a time set aside by the suspension 

n V 
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of the Habeas Corpus Act ; a condition of things which by 
some authorities has been spoken of as having something m 
common with martial law« 

But though the relation is intimate^ regarded as methods 
of dealing with rebellion, between the suspension of the 
Habeas Corpus Act and the proclamation of martial law» 
yet neither the mode of procedure nor its results are in these 
cases by any means the same. In the one case — that of the 
suspension of the Habeas Corpus Act — civil authority is as 
against certain suspected persons invested with additional 
powers^ and' the privileges of the subject for the time are in 
abeyance^ but its place is not taken* — at least in this country 
it has not been taken — by either the law military or the law 
martial. Those who have been deprived of their liberty in 
consequence of the Act being suspended may indeed be kept 
in confinement for an indefinite period^ until tranquillity is 
restored and the ordinary legislative securities against arbi- 
trary imprisonment are again in force ; but if they are brought 
to trial it must be before the regularly constituted tribunals, 
and the inquiry must be conducted by the ordinary means and 
in due form of law.* The suspension of the Habeas Corpus 
Act is also itself the result of a solemn and deliberative act of 
the Legislature, which alone can make such suspension legal 
and at the same time determine its duration. In the other 
case, that of the law martial, it is, as has been showily 
of the essence of such a condition of things that military au- 
thority, and the dispensing of justice according to the rude 
and peremptory methods of military procedure, should reign 
supreme over every other form of jurisdiction.f 

* And this is the view taken by Hallam as to the distinctiijs featme 
of the law niartial» namely, that it involves of necessity the suspensiqn 
of dvil judicature. Const. Hist., voL L, p. 240.^ 

t Ih cases where the ordina^ administi:ation of justice has been 
arrested in any part of Great Hritoin recourse is had to Parliament, 
either to authorise in advance the suspension of the Habeas Corpus 
Act» or to indeumify minister for tbo responsibility assumed in sus* 
pending it. Qf Statutes may be dted the Act 57 Oeo. HI. c. ^ for the 
ease cf apprd^aded insurrection in the metr^lis and in oth^ parts 
of Great Britain, the indemnifying Act of 58 Geo. Ill* e. Cf, the 
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The rebellion in Ireland in 1798^ 1803^ and 1833, toge* 
titer with the Jamaica case of 1865, are remarkable as illus- 
trating the two opposite conditions under which this great 
constitutional question may present itself as opposed to a 
state of purely martial law on the one hand — as where an 
army is beyond the realm of England — and the condition 
of the suspension merely of the Habeas Corpus Act on the 
other. The former was the case not of a colony or settle- 
ment, but of an integral portion of the parent State, which 
was torn by disaffection and revolt. Between a country so 
situated and a colony, w'hether with or without representa- 
tive institutions, marked distinctions exist, which appear, 
not so much in the measures taken for the repression of the 
outbreak, for in these the same features must of necessity 
occur, as in the mode in which those implicated are placed 
on their trial and punished. On the extension of the re« 
bellion in Ireland and the failure of the first attempts at 
suppression. Orders in Council were issued to all general 
officers commanding His Majesty’s forces to punish all peiv 
sons actively aiding or in any manner assisting the. rebellion 
according to martial lawj either by death or otherwise, as to 
them should seem expedient for the suppression and punish- 
ment of all rebels. These orders were communicated to 
Parliament, and were assented to by both Houses of the 
Legislature, who conveyed their entire approbation of the 

2 & 4s Geo. I*V. c. 4s, designed for the suppression of local disturbances in 
Ireland, and the recent Acts su^ending the writ of Habeas Ooi^ua in 
Ireland. These Statutes are sumcient to show that in Great l^ritain a 
state, not only of martial law, strictly speaking, with its incidents, but 
even where the ordinary course of justice is but locally and for a time 
interrupted, ^ cannot exist without the exercise of the power of the 
supreme legislative authority^ (Steph. Com., vol. I., p. 147). But as to 
what drcumstances will justify the proclamation oi medial law in a 
colony or settlement remote from the seat of the central authority, and 
when there are no means of obtaining the previous sanction of either 
the imperial or local legislature or government to those measures 
which may be necessary for repressing disturbance and restoring tran- 
quIWtyi is a question surrounded with difficulty, and involves conditions 
which, in the jurisprudence of this country, at least, have not received 

examination. See, however, FhiOine v. 

Ohembeir, Feb, 4, 1870. 
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decisive measures taken: but the issue of the second Order 

• ^ 

in Council^ which was rendered necessary by the spread of 
^e rebellion^ gave rise to the celebrated case-of Wolfe Tone,* 
when the principles of constitutional law that were raised 
by the steps taken by the Government were fully tested. It 
is sufficient liere to state that after the prisoner was found' 
guilty, and pending the execution of the sentence of death, 
Mr. Curran made an application to the Court of King’s 
Bench for a writ of Habeas Corpus, on the main ground 
that it was an immutable principle of the constitution that 
martial law and civil law were incompatible, and that the 
former must cease with the existence of the latter. The 
application was granted by the Court, and, in consequence, 
it became necessary, or it was thought expedient, to apply to 
Parliament for further powers,. and the Statute 39 Geo. III., 
c. 11, was passed by the Irish Legislature, for the object 
and scope of which enactment, however, we must refer the 
reader to Mr. Clode’s book.f And when in 1803 coercive 
measures again became necessary in Ireland, an Act of Par- 
Hatnent of the United Kingdom was passed at the instance 
of Mr. Pitt,t the purport of which was substantially the 
same as the previous Irish Statute. In introducing the Bill 
Mr. Pitt thus stated the view he entertained of the power 
of the Crown to declare martial law: — 

The Bill which I have to propose is not one to enable the 
Government in Ireland to declare martial law in districts when 
insurrection exists, for that is a power which Hia Majesty .already 
possesses, but a Bill purporting to be for the protection of the lives 

V 

and properties of His Majestj^s loyal subjects^ and for the better 
suppression of insurrection and rebellion. I do not mean,” be 
proceeded to add, ” even to give the Lord-Lieutenant of Trelaiid 
the power of superseding by martial law the operation of the dvU 
bot to deprive the subject in civil eases of the advantage do. 
ibe ordinaty course of the lair of the land. Sbonld- ^ 

* 27 Bowell^'State tihials, p. 613. f Vol. IL, pp. 170, et se^. 

t 43 Geo. m., c. 117. 
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House adopt the present motion I should follow it up with anotheri 
for leaye to bring in a Bill to suspend, for a time to be limited, 
the Habeas Corpus Act in Ireland. This Bill is calculated to 
effect, if possible, by more lenient means, the suppression of those 
crimes which without this suspension must force the Government to 
the necessity of bringing to trial by court martial persons against 
whom suspicions of high treason are entertained ; but by detain- 
ing such persons in custody, wo prevent them from engaging in 
treasonable machinations ; and persons so arrested may be tried 
in the ordinary process of the law without any military inter, 
ference." 

The remaining instance, that of 1833, is worth notice 
as being the last occasion in which courts martial were 
established for the trial of ordinary criminal offences in 
modern times. The Act then passed,- 3 & 4 Will. IV. c. 4, 
which sanctioned this system for a limited period, contained 
the same provision or reservation as to the prerogative of 
the Crown that the two earlier Statutes contained; and 
from these enactments the inference may, we think, be 
fairly drawn not only, as Mr. Clode remarks,* that the 
Crown was regarded by the Legislature as having an 
undoubted right of executing martial law for the defeat 
and dispersion of armed rebels, but (which is, as we have 
shown, of the essence of martial law) of following up such 
defeat by a suspension of tlie operation of the ordibary 
courts of justice, and placing the accused on their trial 
before military tribunals. 

These transactions are full of instruction as a chapter in 
the history of constitutional law. In them oan be traced 
the BuccessiTe stages as applied to a condition of insurrec- 
tipnina portion of the United Kingdom itself, of (1.) The 
direct infloenoe of the Crown abridging tbe constitutional 
liberfy of the subject ; (2.) The permanent authority of the 
Qsmmon Law jurisdiction, even in the ease of rebels, . vindt* 

* 27 Howell’s State Trials, vol. U., p. 174. 
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Gated above Orders in Council and allowing/ as Mr. Curran 
put it in his defence of Wolfe Tone,* no court martial to 
take cogniaanoe of any crime imputed to him while the Court 
of King’s Benoli sat in the capacity of the Great Criminal 
Court of the land ; ” and lastly, the interposition of Parlia- 
ment required in advance to give by direct legislation ad 
hoe the sanction to suspend even for a time the ordinary 
securities of liberty of the subject. The case, on the other 
hand, of a colony, whether with or without representative 
institutions, presents considerations in many respects very 
different from these, which it is important should be borne 
in mind in examining the question as of constitutional law. 
The leading distinction is that noticed by Chief Justice 
Cockbum in his charge to the grand jury in the Jamaica 
case/ 

** A Crown colony is one which has been acquired by Conquest, 
or what is considered as equivalent to conquest, by cession from 
from some other State or power, A settled colony is a colony 
which is established where land has been taken possession of in the 
name of the Crown of England, and, being unoccupied, has after- 
wards been colonised and settled upon by British subjects,” 

-Upon this distinction Mr, Clode observes 

** With regard to suoh Crown colonies as are acquired by con- 
quest— except BO far as rights may have been secured by any terms 

of capitulation— the power of the sovereign is absolute 

Such possessions keep their own laws for the time ; but subject to 
this they are under the absolute power of the sovereign of these 
realms to alter those laws in any way that to the sovereign in 
council may seem proper, . . , In a settled colony the inhabi- 
tante have all the rights of Englishmen. They take with them in 
the first place that which no Englishman can by expatriation put off, 
namely, allegiance to the Crown, the duty of obedience to the lawful 
emhmaiida^f the sovereign, and obedience to the laws which Vw- 

10, 11, Biditewsy, 1867. ' 
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liament may think proper to make T?ith reference to such a colony. 
Bat^ pn the other hand, they take with them all the rights and 
liberties of British subjects — all the rights and liberties as against 
the prerogative of the Crown which they would enjoy in this 
country. • • . The importance of the distinction is obvious. 

In Crown ^ colonieSi as the power of the Crown is absolute, martial 
law may be declared at any time. In settled colonies, as the in- 
habitants are entitled as against the Crown to all the rights and 
liberties of British subjects, which they would enjoy here, martial 
law can only be declared under the conditions existing by the law of 
England, as altered or varied by local legislation.*'* 

- 

In the Jamaica case a question was made whether all 
settled colonies are entitled to the benefit of the Petition of 
Right. Upon this the Lord Chief Justice has observed, in 

speaking of the character and effect of the Statute, that — 

♦ 

It is not an enacting Statute at all It is not a Statute by which 
any new limitation was put upon the prerogative of the Crown, or 
by which the subject acquired any rights or immunities against the 
prerogative. It is a Statute declaring where, according to the law 
and constitution of this country, the prerogative of the Ci'own' ends, 
and the rights and liberties of the subject begin. Therefore, if the 
Common Law of this country is, as I have already sl^^own it to be, 
applicable to a settled colony, it follows that, if the Petition of Bight 
would prevent the exercise of martial law by virtue of the preroga« 
tivo in England, it must of necessity do so in Jamaica.**f 

Besides the two cases to which we have referred^ of an 
insurrection or outbreak in an integral portion of the United 
Kingdom itself, and in a colony, whether a Crown or settled 
colony, there remains a third case in which the effect of the 
law martial may be considered, that, namely, of an army 

. #Vol.IJ.,p. 175. 

f « See the argument of Lord Mansfield (when Solicitor-Oeneral) that 
the Orown has the^ absolute power to aedare marrial law in the 
colonies*— 15 ParL Hist., p. 252. As to the power of the local governor, 
how far he represents the Orown, see MiU v. Sigge^ S Moore, 
PfC.O*, p. 466. ^ 
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b^ond the realm of England. Here it would appear that 

the Mutinj Act has not been made specially applicable^* 
martial law, as it existed prior to the Petition of Right, 
previuls. In Barwise t. Keppel, the Court held that when 
the army is out of the national dominions, the Crown acts 
by virtue of its prerogative, and not under the Mutiny Act or 
Articles of War. Flagrante hello the Common Law has sel- 
dom interfered with the army, acting somewhat on the maxim, 
** inter arma atUnt leges” while within a period oompara- 

a 

tirely recent, as Mr. Clode points out, the extreme penalties 
of transgression have been enforced against soldiers without 
trial of any kind, and the correspondence between the Duke 
of Wellington and Lord Castlereagh shows the opinion which 
in 1806 was entertained of this exercise of power.f 
These are the points to which, as being of chief value 
to our professional readers, we have more especially drawn 
attention in Mr. C lode’s book. It only remains, in conclud- 
ing onr notice, to mention briefly certain other questions 
teeated of in his volumes which, although they have for some 
time past been regarded as settled principles in constitutional 
law, may yet — there are not wanting indications which point 
to this result — be drawn into controversy. The relation, for 
example, of -the Crown to the army on the one hand, end 
ef the House of Commons on the other ; and the position of 
the Treasury relative to other great departments of State as 
controlling public expenditure — upon these important points 
upon which public opinion is by no means settled, much 
Ug^t is cast by the documents drawn from oflBoial sources, 
of which a resumi is now, for the first time, given in a col- 
lated form. The employment of the military in aid of the 
diliti power is fully treated of and illustrated by*'a vahtablo 
lUde, containing the opinion of the judges in the case of the 
King y. CHUatAi at the Old Bailey, on the 10th July, 1768, 

* SssIMp 8 Anne> «• 80. 

t Tot I1.P, ^ Kote IL Agpendix. Barwite v. Keppel, 2 WOd 

i». 814. BnSteg v. Arfhat/e, 4 B. 4c Cr., p. W. 
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for the riot in St. George’s Fields, in which report the views 
oi the judges, as to the position of the military and other 
persons engaged in the preservation of the peace, pre- 
sent an eschaustive statement of the law on this subject; 
and in the appendix also (Vol. II., pp. 637, et seq») will 
be found a paper containing the opinions of Lords Eldon 
and Redesdale on the same question. So again — a branch 
of the lex scripta ^ non scripta^ composed partly of direct 
enactment, partly of usage and decisions cf Judge Advo- 
cates-General — the Statute Law, as it may be termed, of the 
army in time of peace, which regulates the procedure of 
courts’ martial, the offences over which these tribunals have 
jurisdiction, and the mode of taking of evidence, this impor- 
tant subject of inquiry is illustrated by opinions of former law 
officers of the Crown, now for the first time published, which 
will serve to show how carefully in former times the privi- 
leges of the subject were protected from the undue encroach- 
ment of military authority. These papers also cannot fail 
to be referred to with advantage as soon as attention is again 
called, as wc trust it will soon be called, to the necessity of 
a rational rcfprm in the existing system of administering 
justice by military courts, especially in those difficult cases 
—-in the most recent of which there has been a difference 
of opinion in the Court of Queen’s Bench* — where alleged 
civil injuries of the nature of torts, such as false imprison- 
ment, slander, libel, &c., are. sustained by persons actually 
serving in the army, and who appeal for redress where the 
offence arises in connection with matters incident to their 
profession, to the Common Law Courts.! ^ connection 
with this subject may also be mentioned the question m to 
the liability of a large class of persons to be held subject, in 
the discharge of duties which, while closel/ connected with 


f JDawhi/M V. Lord F. Paulet LR, 6, Q.B. M. 
t ^ JlwWfoy V. Bell; DawkvM v. Lori Bcl^by; Freer v. MarehaXk 
4 7^. A pp. 788-^1. Ajii see also bn this sutjeot TTalfoH v; 
deWte, 16 Q.B., p. 61. Olode. MiL Adm.. VoL L n. ISO. 
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the 9xmjt are yet essentially of a oivil oharacter, te the p)ro> 
visions of the Mutiny Act and Articles of War, a matter 
which) in the large extension of oU)r }nilitary administiration, 
is one of importance and calls, for more careful examination, 
chiefly ^n its legal a^ect, than it has hitherto received. 
^Die office and functions of the Judge Advocate-General are 
tioticed : his constitutional position with respect to the sove- 
reign, the tribunal, and the prisoner, os also his responsibility 
to Parliament ; * upon these and kindred questions, much 
information and a considerable amount of learning is con- 
tained in Mr. Clode’s volumes, and with this brief reoapi- 
totation of some of the leading questions of which he treats, 
we recommend to our readers' perusal a work which seems 
to supply a real want in the literature of constitutional law. 

With us in England, it may be added in conclusion, 
and in the United States also, — whose legal system in this, 
as in so many other instances, corresponds nearly to our 
own — when the ordinary guarantees for civil liberty are 
once removed, everything is left to the mere will of the 
execntive, or the person clothed with supreme military 
authority. There exist, however, it should be known^ 
in some of the principal States of Europe, legal provisions 
by which the ^tat de sikge, or what corresponds to our 
martial law, is endeavoured to be regulated in advance 
by way of legislation. The itat de siege in France is 
defined to be a measure of public security, which tern* 
porarily suspends the Empire of the ordinary laws in 090 or 

* The Jud^e Advocate-Gener^, it may be remarked, has nothing to 
do with mar&l law, and Ihe proceedings of ari^ courts held under 
martial law are not sent to w office. Sir D. Dundas, when Judge. 
Adv6oate*Oeneral, ihus explained this to the Ceylon Committ^ : 
hawe 3to more knowledge of the matter than the hon* member (Hr. 
Home) has^ or ai^ other person who is competent to judge of a point 
of ooMtitatioiial learning. Those things have nothing iwtever to do 
with the Z hold, whole proceediim of .the office I belong to 
are prodEMkdii^^ under the Mutiny Act ana Articlea of War, and you 
are qtiafctfapto me as to points with which 1 have nothing to do^^ 
Mfl. Adm.rir<C ILf note, p* 360; and see Speech of LordBrouglupp* 
Demeraia Oasa p. 978. 
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more cities^ in a province^ in an entire countryi and then 
conaiders them to be subject to the laws of war.” Before 
1789 no legislative provision had defined what should be 
understood by a state of sicge^ though it had often occurred. 
By the laws of the 10th July^ 1791» and that of the 10th 
Metidor^ year Y.j the cases of defence against foreign in- 
vasion and of internal insurrection had been provided for. 
Further provisions ^ were made by the imperial decree of 
December 24th, 181 1^ and the law of 9th and 11th August^ 
1849, by which the whole subject is at present governed. 
And by. the twelfth article of the Constitution of the 14th 
January, 1852, modified by the Senatus Consultxm of the 
same year, it is declared that the Emperor has a right to 
declare a state of seige ( Hat de siege ) In one or more depart- 
ments, subject to a reference to the Senate with the least 
possible delay (sauf d en referer an Senat dans Ic plus brief 
ddai. ) The consequences of a state of siege are regulated 
by law.” In particular cases, indeed, the governors of 
colonies and commandants of military posts or places may 
declare a state of siege ; but they are to render an im- 
mediate report, and if the central government does not think 
proper to raise the siege, a proposition must be made with- 
out delay to the legislature to maintain it.* 

The constitutions of Belgium and Italy, which are very 
express in their guarantees of individual liberty and private 
rights, exprjsssly provide that the king has no other power 
than that which the constitution and the laws passed in 
accordance with the conslitution give him ; and the king 
is prohibited from suspending thorn or dispensing with theit 
observance .;t and under the laws of Italy this .provision is 
so strictly adhered to> that in the war of 1859) when it 
was requisite for the very existence of Sardinia that the 

* Bottillet, Diet, des Sienas, p. 622, Tripier Code Politique, p. SM. 

^ t ^de Civil Beige, ss. 7, 8, 10. 12, 78, 180. AnnuaSe de Deux 
Hordes, 1868-9| p. 197. See Wheaton Inter. Law. Ed. by LawrenoSb 
not^'P. 518. 
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ezecutiye 'govemmcnt should be invested with extiuordiuttr}^ 
authority^ Count Cavour asked from the chambers lull powers 
for the kingi including the right of suspending the liberty of 
the press and individual liberty ; and in doing so he added 
that the institutions of the country would remain intact^ 
aiid that the question was (miy with regard to a mo* 
mentary suspension. 


Abt. III.— the diary of a barrister. 

s 

Diaty, RemitmeenceSj and Correspondence of Henry Crdbb 
Jiobtmon, Sarnster-at-LaWf H.S.A. Selected nnd Edited by 
TaoHAS SADLEn^ Ph.D. In Three Yolumes. London: 
Macmillan 8t Co. 1869. 

HE life of a successful advocate does not often afford 
- much of general interest to those placed in a diSevent 
sphere of action. It is too even and prosperous for romance 
or incident. Few care to know the amount of his yearly 
increasing fees, the number of causes in which he was en« 
gaged, and the offices he held, and the high station to which 
he attained by that steady and sure advance which took him 
onward from the beginning of his career. Where, however, 
tiiere is something exceptional in the course of a barrister’s 
life it will be often found that a record of his jsayings and 
doings will prove very interesting as well as instjmetive. 
Few in any station of life, not excepting even the 
highest, have so many opportunities as barristers of becom- 
ing acquainted with the world and its ways. 

.We believe that the case of the late Henry Crabb Bobin- 
s«h will be found to be one of these exceptional . instances. 
Hie ^ry> reminiscences, and correspondence have recently 
been jMldished nnder the editmrship of his friend Dr; Sadler. 

lor. the work connst of bnef journals down - 10 
1810,^a home dhwy> fosnmng no less than thirty-^ve volume 
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and about thirty volumos of journal of town reminiscence, - 
papea, and letters. . However, only about a twenty«fifUi or 
^irtieth part of the whole of this collection, without reckon- 
ing the letters, has been selected by the editor for publication. 
Mr. Bobinson made the acquaintance and moved in the society 

of most of the principal literary men and women of the age 

* «* _ 

in which he lived^ including those of France and Germany as 
well as of his own country. No doubt the most interesting 
part of Mrr Robinson^s narrative is that which relates to those 
distinguished persons^ but we rnust^ though unwillingly^ re- 
frain from such portion of the work before us and confine 
our attention -to the legal aspect which it presents. As, how- 
ever, the object of biographical remains should be either to 
warn or guide others in their journey through the world, 
we shall sum up our review of the present work with some 
general observations on the nature of Mr. Robinson’s career, 
and how far and to what extent we consider it worthy of 
imitation. 

Henry Crabb Robinson came of a respectable though hum- 
ble lineage. He was born May 13th, 1775, at Bury St. 
Edmunds. His childhood was uneventful. He was edu- 
cated at private schools and at fourteen years of age the 
profession of an attorney was chosen for him without his 
knowledge, and he was articled to Mr. Francis, of Colches- 
ter. Here he became acquainted with the ordinary routine 
of an attorney’s office, and read newspapers and pamphlets, 
including religious controversy. 

At the Spring Assizes of 1791, when young Robihson had 
nearly attained his sixteenth year, he heard Erakine. The 
subject of the toal was the validity of a will, and the great 
forensic orator was specially retained for the plaintiffi There 
was a charm in his voice, and a fascination in hia eye. His 
groat artifice consisted in his frequent repetitions. He kept 
constantly dwelling on the leading arguments 'Und idain 
the .case, but varied his phraseology with such mais 
Vieiltdui ekill that no one wi» sensible of tautology in the 
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expressions. He addressed to the jury a pathetic exolama* 
Ifj gentlemen^ you should by your verdict annibUato 
an instrument so solemnly framed I should retire a troubled 
man fromi this courts’* and then he beat his breast. !Erskine> 
as may be expected^ obtained the verdict in his favour^ 
though not justly^ for a new trial was granted and the will 
ultimately set aside. 

While at Colchester^ young Robinson made the acquaint* 
ance of Ben Strutt, a man of great ability, though self* 
educated. He was clerk to a provincial barrister, the 
recorder of the town, and having a great deal of leisure, 
he devoted his time to literature and art, besides acquiring 
some knowledge of law. He was an agent to country gentle- 
men, particularly in elections. This friendship had n practical 
bearing on the course of study of the young articled clerk. 
When he went to Colchester, having no one to direct him, 
he followed the usual routine. He procured a huge folio 
volume and copied therein his articles of clerkship, and 
commenced filling it with precedents. One evening, as be 
was writing industriously in this volume, Ben Strutt came 
in, and the following colloquy ensued : — 

sorry to see you so lazy, young gentleman I’ * Lazy I 1 
think I^tn very industrious.’ *You do. Well, now, whatever you 
think lei me tell you that yoor writing in that book is sheer 
laziness. • You are too lazy to work as you ought urith your 
head, and so you set your fingers at work to give your bead a 
holiday. You know it is your duty to do something, and try to 
become a lawyer, and just to ease your conscience you do that. 
Had you been really iudustrious, you would have studied the 
priudples of law, and carried the pr^dents in your head. And 
tiien you might make precedents, not follow them*”* 

. The prided clerk therefore shut up the book and nevet 
:aiiodier line, and it remained in existence, a memorial 

I t 

of Strait volume was found among his books b,, bu 

emeeicion after hi. death, and i. stated to afford ** evidoooa 
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<ii great indUBtry^ accuracy, and neatnees, as well as order and 
nietliod.’' It stops in the middle of a precedent. When 
writing on this subject in his old age, Mr. Bobinson remarks 

I 

that Mephistopheles might have given the game advice for 
it did harm and not good. Without indorsing this sentiment 
to its full extent, we have no hesitation in saying that the 
advice given to young Robinson was injudicious, and it 
would not be wise for others in his situation to adopt. No 
trained lawyer, we believe, %vould give such advice. The 
object of writing out precedents is not to learn the principles 
of law, but to obtain an acquaintance with the wording of 
forms, and thus to insure a more certain knowledge of their 
true meaning and signification. The very reverse of Ben 
Strutt’s advice should be followed ; the principles shauld 
be carried in the hca 1 and the precedents copied. The old 
lawyers recommended tlio practice of reading and copying- 
pleadings, in order to understand accurately their nature and 
operation. 

In December, 1794, an essay by Mr. Robinson on ''Spies 
and Informers,'’ was published in the Cabinet^ got up By 
some young Liberals at Norwich. This was his first literary 
attempt, and, as he expressed it, delighted his vanity. In 
tlie same year took place the famous State trials of Hardyi 
Home Tooke, and Thelwall. Mr. Robinson felt an intense 
interest in them, and during the first trial was in a state 
of agitation that rendered him unfit for business. He used 
to be at the post office early, and one morning at six 
o’clock obtained the London newspaper, with " Not Guilty** 
printed in letters nn inch in length, recording the issue of 
Herdy’s trial. He ran about the town knocking at people*a 
doors and proclaiming the* joyful intelligence. At mid« 
summer, 1795, Mr. Robinson left Colchester, and remained 
at Bury till April in the next year. At this time he had 
sonoiis thoughts of being called to the Bar, but was dis* 
suaded from such a step by his acquaintances. He Imd^ 
a dismcliitation to becoming an attorney,, and cou« 

VOI»* XXlX.~NO. LVII, 
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ihe intention of purening f&tber bvnnck of ^ihe 
pii^eaeion vmn for the time abundoned. Ho entered society 
end led, to use his own expression, busy, idle life.*^ 

On April ao, 179B, Mr. Kobinson went to London with 
the' intention of entering an attorney’s oflSce, in order to 
qiialify himself for practice. His days were spent in the 
courts with little profit. He heard Erskino frequently, and 
bis admiration of him was confirmed, but he acquired no 
fresh impression about him. He tried to procure a suitable 
situation but without success, and returned to Bury in the 
summer. In October, 1796, lie returned to his old London 
quarters, and entered the office of Mr. White, a solicitor, in 
Chancery Lane* His occupation there* was almost entirely 
mechanical, and therefore of no great advantage. His leisure 
was devoted partly to legal and miscellaneous rending, from 
which he derived little benefit, and partly to attending 
debating societies, which afforded him practice in public 
speaking, and thus materially contributed to his moderate 
success in life. 

In the year 1797, which Mr. Robinson designates the 
servile year, he obtained the situation of conveyancing clerk 
in the office of Mr. Hoper, Boyle Street, Saville Bow, at a 
ghinca a week. Here he remained three weeks, when he 
was recommended to a better place in tlic office of Mr. 
Joseph Hill, of Saville Row, with whom he remained till 
hlfl ancle's death at the close of the year. Mr. Hill was the 
particular friend of Cowper the poet. He bad no general law 
practice bat was steward to several noblemen. Mr. Bobin- 
aon’a occupation was to copy letters, make schedules of 
deeds, and keep accounts, but though his service was li{^, 
, iiid the hours of attendance from half*|>ast nine or ten fill 
0te, such as . to give leisure for reading, the ■ situation was 
feyourablo for the acquirement of legal knowledge, 
di itteolDing clerk to Mr. Hill, Mr. Bohlntoh rmnored 
fmui jpiWPj 'Lane to small and noat ro<mss.<m^tibe MMNmd 
domr at. 00, Sberrard Street. At this period t^ foronls 

r ' ■> 
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-a foiuoe of great' enjoyment to Mr. Kobineon. 
ewetvd to exiercifle his mindj and whatever faculty of publio 
Bperidng he afterwards possessed he attributed to them. 
As a general mje, the speakers were not men of culture 
or refinement. These institutions have now become either 
extinct^ or have so far degenerated as regards company, 
that they are rarely frequented by students for the Bar. 

The subjects discussed, however, at the two or three of 
these places which still remain, arc cither political topics or 
social questions of current importance. No subject of a 
harmful nature is discussed at them. 

• On January 1, 1798, Mr. llobiuson received the news 
of the death of his uncle Bobinson, through which event 
he came into about n Imnlrcd pounds a year. This ao* 
quisitiou of a comfortable iudcpcudcncs led Mr. Bobinson 
to resolve to quit Mr. Hill's employment, where he was idling 
away his time, and learning nothing. Accordingly in March 
of this year ho left, and was dismissed by his employer with 
good advice, as to leading a life of business and avoiding 
habits of speculation. In the course of the year 1800, Mr. 
lh}binson went to Germany, where ho remained more dtaii 
five years, and ‘pursued something like study, and where 
he was brought into contact with some of the most dis> 
tinguished men of that country. He stayed a few weeks 
at Marburg, the seat of an university, where delightful 
apartments bad been taken for him in the house of Pro- 
fessor Tiedemanu, the, author of a learned History of' Phi- 
losophy. Adjoining his own were tho rooms of Pt^essor 
Savigny, afterwards Minister of State for the Law Deport- 
mient in Prnssia, or a kind of Chancellor, but beUqr knewn 
•in Dogland through his writings on "History of.Boman 
Law,” and other works. At this time, Savigny wns oora- 
menoiiig his professional career. A dinner .-'for four was 
bronght -np to his apartments every -day, for him, the, two 
And Mr,^ l^blnson, and they usuMly .spent . tim 
^ dayr together. ^ Sav^ny is ^mibed ns havings n 
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fine face^ strongly resembling tbe portraits of Bapba^» sUbA 
as to manner, rather solemn in his tone. He was paying 
his adfiresses to the eldest of the Miss Brentanos, Kuni- 
gnnda by name, and several of her letters to him were 
sent under cover to ^Ir. Bobinson. However, though 
sensible of the solidity of his attainments, and the worth 
of his private character, he did not foresee Savigny’s great 
future eminence. Of his conversation, he only recollected 
the remark that an English lawyer might render great 
service to legal science by studying the Boman Law, 
and showing the obligations of English Law to it, which 
were more numerous than is generally supposed. This 
would, no doubt,* be a beneficial work for an English writer 
to take up, though not very likely to be accomplished. 
The fact is, that the course of study pursued by the legal 
profession, is of too practical a nature to lead to a recon- 
dite search into the history of the laws they are called 
upon to administer. 

One of Mr. Bobinson’s employments during part of 1802-3 
was that of a contributor to the Monthly lieyistery edited by 
his friend Collier. The subjects on which he wrote were 
German literature, the Philosophy of Kant, and kindred 
topics. He also gave many translations from Goethe, Schil- 
ler, and others, in order to exemplify the German theory of 
versification. He sent, what he terms, one really wise paper, 
a translation of an essay by Savigny on German Universities. 
In 1805, Mr. Bobinson compiled a small volume on Cranio- 
logy, published by Longman, which, according to its modest 
author, excited hardly any public interest, though in an edition 
of Bees’s Cyclopaedia,” then coming out, the substance of 
tile article there on that subject was copied from his work, and 
inttably acknowledged. In the latter part of the year 1805 
Mn. Bobinson returned to England. An incident occur* 
ting sit this time shows the special value which he placed 
on a new, Uterary acquaintance. ■ At Hackney, be^ saw te* 
peatedSjir^^l^Uss Wakefield, and one day at a party, 
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Mrs. Barbauld had been the subject of conversation, and he 
had- spoken of her in enthusiastic terms. Miss 'Wakefield catno 
up to him and said — ** Would you like to know Mrs. Bar* 
bauld ?” He replied, You might as well ask me whether 
I should like to know the angel Gabriel.” The young 
lady’s rejoinder was, — “ Mrs. Barbauld is, however, much 
more accessible^ I will introduce you to her nephew.” And 
through this source the acquaintance arose. In the year 
1806, Mr. Boliinson was engaged to translate a political 
work against Buonaparte, for which a bookseller, named 
Tipper, of Fcnchiirch Street, gave him a guinea and a half 
per sheet. A circumstance which occurred just now in- 
dicated the extreme sensitiveness of Mr. Robinson. He 
had made a successful speech at the old forum he formerly 
frequented^ and in the ensuing week, on going there again 
there was general clapping on his walking up the centre 
of the room, at which he felt so annoyed that ho turned 
back and never entered the place again. 

In January, 1807, jMr. Robinson was appointed by Mr. 
Walter, editor of the Times, to be the correspondent of 
that journal at Altona. His articles were from the banks 
of the Elbe.” He had to escape hurriedly from Altona in 
consequence of the war between England and Denmark. 
On returning homo in the latter end of the same year he 
continued on the staff of the Times as a sort of foreign 

M 

editor. During the spring of 1808, Mr. Robinson entered 
himself a member of the Middle Temple, and at the same 
time attended at the Surrey Institution for the purpose of ac- 
quiring practice in business speaking. In July of diis yeer, 
he vtM appointed correspondent of the Times in Spain. He 
landed at Corunna, and was there when the battle of that 
name took place. In January, 1809, he returned to London 
and resumed his occupation at the Times office. On August 
12, he received a letter from - Mr. Walter informing him 
Ihotlie had no longer atfy need of his services, and on S^* 
feitib^ 29 he formally laid down his office of foreign effithr 
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of the Times, The good nature of Mr, Bdhln^n ihks miuu> 
feated in this transaction for, notwithstanding Mr. WoBi^s 

» s « 

letter, which could scarcely be construed other than one o£ 

' ‘ ** ' - . 

wsmiBsal^ he remained on terms of intimate friendship wifli 
him up to the time of his death. The same year Mr. Bobin- 
eoh became a contributor under his own name to the London 
lievieWf then first started^ but^ with his characteristic modesty, 
he thought less of Tipper the editor because he professed 
so much admiration of his single article, a review of the 
great pamphlet on the Convention of Cintra,’^ by Words- 
worth, as to direct it to be placed first in the number. 

In November, 1809, Mr. Bobinson began keeping his terms 
at the Middle Temple Hall, though he had not then made up 
his mind to study the law seriously. On November 18, he 
ate his first dinner, having previously deposited ld87. with the 
treasurer. He states that he entered the beautiful hall with 
an oppressive sense of shame, and wished to hide himself, as if 
he were an intruder. He felt conscious, though we think 
without reason, of being too old to commence the study of the 
law with any probability of success. His feelings, however, 
were much relieved by seeing William Quayle in the hall, who 
very good-naturedly found a place for him at his mess. We 
much surprised to read that this dining in hall was found 
ao unpleasant by Mr. Bobinson that, in keeping the twelve 
terms required, he doubted whether he took a single super- 
fluous dinner. There is, no doubt, something special, and in 
d certain degree peculiar, about these dinners at the Inns of 
Court. You meet strangers, unless the forethought be exer- 
cised of making up a mess of friends. The society is neces- 
sarily that of men, and as regards many of the students they 
i^jpear simply for the business purpose of keeping a term. 
Yet though it has some drawbacks the system of dining is a 
plea^t institation, and we have no doubt that had Mr. 

it a fair trial he would have foniid fiill Isbope 
of his intellectual and convividl qualities* dt Nihe 
ti^tses iu the Middle Temple Hall. 


^ i t* , fV' ? 
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In 18.10, Mr. Bobinson wrote a paper on Blake, for a Qer« 
inra .magazine. In the year' 1811, be began to keep that 
diary, extracts from which form a large i)ortion of the present 
work. This event was an epoch in- his life. The journal 
henceforth during his long career received its almost daily 
entries. He judiciously remarks that “ when looking at a diary 
there seems to be too little distinction between the insignificant 
and the important.” Perhaps no one who thinks too much of 
what he is going to say will write an agreeable journal. On 
this account those diaries not designed for publication prove 
the most pleasant reading. In the latter part of this y.ear^ 
Mr. Robinson made up liis mind to study for the Bar in 
earnest. This resolution was brought about, as is often the 
case with many of the serious changes In life, by a small cir- 
cumstance/ On March 1, Mr. Collier received an application 
from York to send down a reporter for the State trials there. 
He requested Mr. Robinson to go, but he declined on the 
ground of the objection taken to reporters being called to the 
Bar. Speaking of this circumstance to his sister, she said : — 

/*For a man who has the repute of having scusc yoti act very Jike 
a fool. You decline reporting because that might bo an obstacle 
to your being called to the Bar, and yet you take no steps towards 
being called to the Bar. Now do one or (he other. Either take to 
newspaper employment, or study the law at once and lose no more 
time,” 

This sisterly remonstrance proved efTcctual. In writing 
to his brother Thomas, on March 14, 1811, he says:~ 

I have at length (ailor hesitating only from twelve to thirteen 
yters) made up my mind to abandon all my bobby>honical, and 
vtdh, idle, and empty literary pnrsuits, and devote myself to tbg 
law.” 

, In the epriog of 1811, and just before he was ioduoed 
psriously to prepare for being called to the Bar, Mr. Bobiiii^ 
tnutslated a fury tale by Autoii Wall called Auuttui^*’ 
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which wad published by Longman^ and he believed fell dead 
froin the press. Tlie work was never reviewed^ and only 
praised by friends^ among whom was Coleridge. But .the 
failor^ of this attempt led Mr. Robinson to resolve to abandon 
all idea of embarking on a literary career^ and induced him 
to turn his attention seriously to law. On January 20, 1812, 
Sorjeant Rough introduced him to Mr. Littledale, after* 
wards Judge of the Queen’s Bench, whose pupil he became by 
presenting him with the fee of a hundred guineas, and 
by entering at once on his employment. Mr. Littledale’s 
ohambers were at Gray’s Inn. On February 26, 1812, 
Mr. Robinson met at a dinner party, Godwin and Serjeant 
Rough, who themselves met on such occasion for the first 
time. An incident arose out of this dinner which reads very 
much like a practical joke, though, if true, it presents a strange 
state of impecuniosity. 

The very next day Godwin called on mo to say how much he 
liked Bough, adding—^ By-the-by, do you think he would lend me 
SOh just now, as I am in want of a little money T ’ He had not left 
me an hour before Bough came with a like question. He wanted 
a blU discounted, and asked whether I thought Godwin would do it 
Sir him ? The habit of both Avas so well known that some persons 
were afraid to invite them lest it should load to an application for 
a loon from some friend who chanced to be present.” 

On March 15, 1812, there is the record of a conversa- 
tion with Hamond, Avhen he told an anecdote of Jeremy 
Bentham. Some years before he called on the great jurist 
without^an introduction, merely to obtain his acquaintance. 
Bentham at first declined to receive him, but pn seeing 
Hamond’s card, altered his mind andj an interview took 
place. Bentham confessed that he himself when a young 
was so enthusiastic an admirer of Helvetius that he 
aeMattjr thought of offering himself as a servant to hun. 

he said to Hamond, •^took a better way.” On 
June 17> at four o’clock, Mr. Robinson dined in the Middle 
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Temple Hall with De Quincey, who was very civil aii4 
ooidially invited him to visit his cottage in Cumberland. Chi. 
October 10, he again dined at the Hall, and found a chatty 
party. This last date reiads straoj^ei as now that period 
occurs in the long vacation^ and there are no dinners in any 
of the halls at that time. On February 23^ 1813y ]^£r. Bobin* 
son underwent a sort of examination from Mr. Holliat, the 
Treasurer of the Middle Temple, who inquireel at what 
University he had been educated, to which he replied that 
he was a dissenter, and had studied at Jena. This^ form 
being complied with^ he was ready to be called the next term. 
The same day a Mr. Talfourd called on Mr. Bobinson, with 
a letter of introduction, lie is described as a very promis- 
ing young man indeed, and has great powers of conversation 
and public speaking ; not without the faults of his age, but 
with so much apparent vigour of mind that 1 am greatly 
niistaken if he do not become a distinguished man.’’ The 
prediction was verified, for this then unknown young man 
afterwards became the author of " Ion ” and Judge Talfourd. 

On May 8, in the evening Mr. Bobinson went to the 
Temple, where he learned that he had been called to the Bar, 
and the assurance of the fact, though he had no reason to 
doubt it^ gave him pleasure. In a memorandum written in 
1847, he states that since his retirement he had frequently 
asserted that the two wisest acts of his life were going 
to the Bar when, according to the usual age at which men 
begin practice, lie was already an old man, being thirty^eight, 
and retiring from the Bar when, according to the same 
ordinary usage, he was still a young man, namely, fifty-three. 
The wisdom, however, of such a course is not very apparent 
In a letter to his brother Thomas, of May 9^ 1813, he thus 
describes the ceremony of his call : — 

At foot o’clock preoiaely I entered the Middle Temple HaU,6» 

f 

femiifieaUiuSf where the oaths of aUegiance and abjuratioHr.vVteni 
admhustered to me. 1 then dined, dressed os I was, at, a tiMe 
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•part. I b«d five ftienda with me. After dtener we eeeended the' 

e 

elevation at the end of the hall. My friends and acquaintance 
gradually jained . our parly. We were just a score in uumbere I 
b^eya yon are acquainted with none of them, but the Cplliers, 
Amjot, Andrews, and Quayle. The rest were professional men. 
After drinking about six bottles of humble port, claret was brought 
in, and we broke up at ten. What wo had been doing in the mean- 
while I shall be better able to tell when 1 Lave received the butler’s 
bill. I c^not say that it was a day of much enjoyment to me. I 
am told, and indeed I felt, that I was quite nervous when I took tlie 
oaths. And 1 had moments of very serious reflection even while tho 
boUrc was circulating, and I was affecting the boon companion.” 

The same day his friend Wedd Xash left for him the copy 
of an Inclosure Aot, of which he had been nominated ^auditor 
at a fee of ten guineas. This first professional emolument 
was very opportune, and served to raise iiis spirits. On July 

1813, Mr. Bobinson went to a supper party at Bough^s, 

given in honour of the new Serjeant Copley. This was the 

> 

first step in the career of Lord Lyndhurdt. On July 11, ho 
etlled on Madame de StaiSl, In Germany he assisted her ns a 
student of philosophy, and lie now rendered her service as a 
lawyer. Murray the publisher was with her, and Mr. Bobin’ 
non assisted in drawing up the agreement for her forthcoming 
wtnk on Germany, for which slie was to receive 1500 guineas. 
Oa July 14, he went into the country to attend sessions and 
ehttmit, and thereupon quitted the house and family of the 
Colliers, in which he had lived for years as an inmate with 
great pleasure. On July 18, he partook of his first dinner with 
the Bar mess, at the Angel Inn at Bury, when h.e took his 
seat as junior on the sessions circuit. At Norwich, Attgaet 
defended a man for the murder of his wife and her 
mter by poison. The prisoner was acquitted. This fortunate 
brought Mr. Bobinson forward so that bis fees at 
two towns amounted to nearly 501. He illndes to this 
HunoBitt^fK iniall. yet^ at the present day, it would bh abound- 
tRUD' for a junior to make on bis first diouit. iifdiMd, 
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many meti go the circuit for years without realising any- 
thing like 80 much. Mr. Hobinson’s immediate senior on tlto 
circuit was Henry Cooper. He was^ in some respects, im 
extraordinary man. His memory and cleverness were striking, 
but he wanted judgment, and would sometimes sacrifice his 
client to a clever hit. One day, while he was entertaining 
the whole court in such way, Bolfe, afterwards Lord Chan- 
cellor Cranworth, whispered to Robinson, How clever that 
is I How l thank God I am not so clever ! ” 

On November 1, 1813, after a short visit to Anthony 
Robinson, his namesake, Mr. Robinson came to chambers, 
and slept for the first time in his own bed. He felt a little 
uncomfortable at the reflection of his solitude, but some satis- 
faction at the thought that he was independent and at home. 
He had not yet collected around him all that even he deemed 
comforts, but lie anticipated that he should find bis wants very 
few, except those arising from the desire to appear respectable, 
not to say wealthy, in the eyes of the world. ' During l}is 
fifteen years at the liar, Mr. Robinson relieved himself from 
the dulness of a Loiulon professional life by annual excur- 
sions, of all of which he kept journals. In the autumn of 
1814, he took one of these excursiona to Paris, and several 
times attended the Courts of Justice tliere, and came to the 
conclusion that if he were guilty he should wish to be tried in 
England, if innocent in France. He was much struck widi 
the freedom accorded to the prisoners. One of them ex- 
claimed, " You lie I ” The president very quietly and even 
courteously said, In what does the lie consist ? ’’ Another 
thing he remarked was that the prisoner does not stand aa in 
the English courts, but has a little box to himself with a desk 
and papers. The box is so placed that he can communicate 
with his counsel. * 

It may not be . generally known that Erskine was ever an 
author. In tlie course of a call 6n Amyot on January S8, 
|415, Mr; Robinson was informed that Lord Erskina was 
a' life Charles James Fox. It was oonsidivdd 
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that this work would determine the doubtfal fact whether be 
had any literary talent. The groat jury-orator since his 
retreat from the Chancellorship had been devoting himself 
merely to amusement^' and the only way to prevent the waste 
of tt mind so active as his was to devote himself to authorship. 
It does not appear^ however^ that Erskine proceeded far in 
his literary pursuits^ though in 1825 Fox’s collected speeches 
were published in six volumes, with a short biographical and 
critical introduction by Erskine. On January 26 Mr. Bobin- 
son dined with Mr., afterwards Baron, Gurney. 

^*He appeared to advantage surrounded by his family. The con- 
versation consisted chiefly of legal anecdote. Of Graham it was 
related that in one case which respected some parish rights, and in 
which the parish^ of A B was frequently adverted to, he said in his 
charge, * Gentlemen, there is one circumstance very remarkable in 
this case, that both the plaintiff’s and defendant’s counsel have talked 
a great deal about one A B, and that neither of them has thought 
ppoper to call him as a witness/ ” 

About this time Mr. liobinson heard from Jekyll the follow' 
{ng pun about Erskine, which reads scarcely credible. He 
said — 


Erskioe used to hesitate very much, aud could not speak well 
aftw iHnnert I dined with him once, at the Fishmongers’ Company. 
He made such sad work of speechifying that 1 asked him whether 
it was in honour of the Company that he floundered so." 

It would seem from this anecdote that speaking at the Bar, 
when thoroughly acquired, does not necessarily render a man 
(d speech on other occasions. It is one tlung to speak 
Irmn facts, and statements, and arguments, and anothef to 
nuike ra impromptu speech . from nothing at a wedding- 
InetddM, « dinner, or festive gathering of any hind. 

{^.DioMnber 7, Mr. Robinson spent sevend hours at the 
Clerkeawell Sessions, and heaid a case of settlement come 
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before the court, which exemplified in an extraordinary manner 
the peculiar minuteness of this branch of the law. 

Was the pauper settled in parish A or B ? The house he 
occupied was in both parishes, and models both of the house and the 
bed in which the pauper slept were laid before the court, that it 
might ascertain how much of his body lay in each parish. Th^ 
court held the pauper to be settled where his head (being the nobler 
part) lay, though one of his legs at least, and great part of his body, 
lay out of that parish.’’ 

On December 31, the close of the year 1815, Mr. Robinson 
records that it had been like most of the years of his life, a year 
of uninterrupted health and prosperity, besides being so suc- 
cessful in his profession, that he had a prospect of affluence 
if the same good fortune attended him. He did not now fear 
poverty. The Editor of these volumes, Dr, Sadler, observes 
with a note of exclamation, that these remarks were occasioned 
by the rise in Mr. Robinson’s fees from 219/. in 1814, to 
321/. 15^., in the next year. But the increase to a barrister 
would appear very satisfactory, and quite to warrant the san- 
guine remarks recorded. 

While on circuit at Bedford, March 10, Mr. Robinson-^ 

Was a little scandalised by the observation of tho clerk of a 
prosecutor’s solicitor in a case in which I was engaged for the pro- 
secution, that there was little evidence against oue of the defeadantt, 
that in fact he had not been very active in tho riots, but he was a 
sarcastic fellow, and they wished to punish him by putting him to 
tho expense of a defence, without any expectation of convicting 

him.” 

#■ 

* ‘ i 

\ 

At Bury, July 23 and 24, llobinson defended several 
sets of rioters^ of wiiom somo were acquitted, and on August 
3, at Bedford, he records ** an agreeable day, being relierefi 
from the burthensomo society of .the circuitt” In tho coarse 
of A vacation tour in 1816, in Cumberland, he came uptni an 
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atootiMi, at a j^ace called Barenglaaa, whiob is peeaUar to 
that county. 

“ The auetion of some pieces of land did not begin till we had 
lafceQ teas This is the custom in this county. Punch is. sent about 
while the .bidding is going on, and it is usual for a man to go from 
one room to another and report the bidding which is made in the 
rooms where the auctioneer is not.*’ 


At the summer circuit of 1816, Holfemade his appearance. 
Mr. Robinson thereupon wrote in his diary, our now junior, 
Mr. Rolfoj made his appearance. His manners arc genteel, 

-a 

his conversation easy and sensible. lie is a very acceptable 
companion, but I fear a dangerous rival.” And his brother 
asking him who the new man was, he said, “ I will venture to 
predict that you will live to see that young man attain a 
higher rank than any one you ever saw upon the circuit.” 
This prediction was verified by Uolfe becoming Lord Chan- 
cellor. Mr. Robinson was advised to attend the Old Bailey 
Sessions^ and accordingly he did so several times this year, 
but without producing a fee. lie was once invited by the 
sheriffs to dine with the Lord Mayor and the judges. During 
the year 1816 his fees had risen from 321/. 15^., to 355L 19s. 

On circuit at Aylesbury, March 1 1, 1817 — 


dined with Baron Graham, and the dinner was more agree** 
able than any I ever had with any judge. The baron was very 
courteous and chatty. He seemed to enjoy talking about Old times 
when he attended the circuit as counsel. It was, he said, forty 
years this spring since ho first attended the circuit.^ * At that time/ 
bu said, * there were three old scijeauts, Foster, Whitaker, and 

did business very ill, so that Leblanc and I soon got into btw^s 
idmusit ou ipur first coming.* Whitaker, in particular, ho spoke of ae 
jrbp kncw nothing of law, tiierely loved his joke. . Jp^oster did 
but t^uld not speak. He spoke of Leblanc in terms of 
the most busiDess*lUEO mind pf any Juan jhe 

kneir**^. 
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\At Bedford, Friday 14, 1817, there was a Qui tem .aetim 
by a rector against the squire of the parish to recover 20/, a 
month for not going to church. There was an answer on tbe 
merits, so there was a verdict for the defendant, otherwise it 
seems the penalty eould have been recovered by virtue of an 
ancient and forgotten Statute. 

On June 18, Mr. llobinson spent the evening in writing 
what he modestly terms a dull review of Coleridge’s second 
lay sermon for the Critical Review, ' 

The proceedings in the celebrated case of Ashford v. 
Thornton beins the last instance of a w accr of battle in a 
trial for murder have been often narrated by different writers; 
but^ nevertheless^ the account given of it by Robinson^ who 
was actually present, may prove interesting. It may be 
remarked that the term Appeal of Murder ” had no 
reference to former proceedings, but was a criminal prose- 
cution at the suit o£ the next of kin to the person killed 
a;iart from any prosecution of the Crown, and might take 
place after an acquittal. The scene occurred on November 
17, 1817, before Lord Elleiiborougli in the Court of King’s 
Bench, in Westminster Hall. Thornton was brought up 
for trial on an appeal after acquittal for murder. No one 
seemed to have any doubt of the guilt of the prisoner, and 
his escape was attributed to the unfitness of a real property 
lawyer to manage a criminal trial. For this reason the 
public sense was not offended by recourse being had to an 
obsolete proceeding. 

'^*Tho court was crowded lo excess. Lord! Ellcnborough asked 
Header whether he had anything to move, and he having moved 
tha| Thornton should be permitted to plead, ho was brought to the 
Bar. The declaration or count being read to him, he said *Not 
Guilty. And this I am ready to defend with my body.* At the 
same time he threw a largo glove or gauntlet on to the floor of tho 
court. Though we all expected this plea, yet we all felt astonish- 
meht at beholding before our qroaa-seene acted which wohadr^d of 
as one of the disgraceful institutioiis.of our half-civilised anoastors* 
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No^e wiled. Tbe judges looked embarrassed. Clarke^ on ibis, 
began a very we^ speech. He was gurprised, *at this time of day^ 
at 80 obsolete a proceeding,’ as if the^ appeal itself were not as much 
so. He* pointed out the person of Ashford, the appellant, and 
thought the court would not award battle between men of such 
disproportionate strength. But being asked whether he had any 
authority for such a position, he had no better reply than that it 

if 

was shocking because the defendant had murdered the sister that he 
should then murder the brother. For which Lord Ellenboroiigh 
justly reproved him, by observing that what the law sanctioned, 
could not be murder. Time was, however, given him to counter- 
plead, and Reader judiciously said in a single sentence, that he had 
taken on himself to advise the wager of battle on account of the 
prejudice against Thornton, by which a fair trial was rendered 
impossible.” 

' The appellant in the following term set out all the evidence 
in replication, it being the old law that, when that leaves 
no'doubt, the wager may be declined. Hence a long series 
of pleadings, during which Thornton remained in prison. 
Judgment was postponed and an Act of Parliament passed 
to abolish both the wage of battle and the appeal. In the 
reenlt Thornton was acquitted. 

On November 25, 1817, Mr. Robinson held a brief for one 
Williams, at Portsca, who had sold in his shop two of the 
famous parodies, one of the Litany in which the three estates. 
King, Lords, and Commons, were addressed with some spirit 
and point on the sufferings of the nation, and the other of 
the Creed of St. Athanasius, in which the Lord Chancellor, 
Lord Castlereagh, and Lord Sidmouth were with vulgar 
buffoonery addressed as Old Bags, Derry*Down, Triangloj 
the Doctor and the triple ministerial character spoken 
In 'the well-known form of words. The Attomey^Qeneral ^ 
api^l^ ' lor judgment, and Mr. Robinson spoke in mitigation. 

sentenced the defendant for the Litany to eight 
mcmtOT '^pri^^ in Winchester gaol and a .fine of 
100/.^ and' for the creed to four months’ imprisonment. 0^1 
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Deaemhet 18> 1817> Bobinaon spent the greater part 
of . the morning at the King’s Bench sittings, Guildhall, where 
Hone’s first trial' took place. It was for publishing a parody 
on the Church Catechism, attacking the Government. The 
trial was hot over till late in the evening^ when he was 
acquitted. Hone was i^ain tried and acquitted on December 
19, and on December 20 he was tried for the third time 
and acquitted. On this occasion Hone said, attacking the Bar, 
that " there was not a man who dared to contradict Lord 
Ellenborough for fear of losing the ear of the court.” Mr. 
Bobinson refers to this remark as a most indecent because 
a most true assertion.” This trial is supposed by some to 
have shortened Lord Elicnborough’s life. In a letter written 
by Mr. Robinson to his brother Thomas in the month of 
December, 1817, he says, ''that a man of an heroic nature 
should be reduced to very silence like an imbecile child is 
indeed a sad spectacle.” As a - fact. Lord Ellenborongh 
resigned his office as Lord Chief 'Justice on account of ill- 
health in the month of October, 1818, and died on Dece.mber 
13 in the same year. 

In the year 1817, Mr. Robinson’s fees increased from 
355/. 19s. to 415^. 5s. 6e/., though he refers to this addition 
as too paltry to be worth notice. On March 19, 1818, he 
had six Crown briefs at Thetford. One of them was flat* 
tering to him, though it was an unwelcome one to hold, 
being on behalf of Johnson for the murder of Mr. Baker, 
of Wells. Mr. Robinson received a letter from Dekker, the 
chaplain to the Norwich Gaol, to the effect that he had 
recommended him for the present case hecause of lua 
** admirable and successful defence of Massey for the murder 
of his wife.” On April 24, Mr. Robinson had the unusual 
pleasure of hearing one of the very best foreneio speeches 
ever delivered hy Sir Samuel Romilly. It was in Bupp<nt 
of an application that the Countess of Antrim should 
abstain from influendng her daughter. Lady Frances Vane 
Tempest^ in favour of Lord Stewart, who had ' applied- for 

rOIf. XXIX.— NO. LVH.. F 



66 


The Diaty of a Barrie, 


a reference to tlio Master to fist ike marine . settletoMits, 
wkidi Hoioilfy resisted. ** His speeck .was eloqiiisnt* 
mikoat T^emence or seeming passion, and of UlTssean 
sttbtlety»*’ 

Doting tke autumn of 1818, Mr. Bcd>in3on re-visited 
Germany. He was introduced to tke Grand Duke of 
Weunar, and dined at his court. He talked freely and 

If y 

bluntly. He expressed his disapprobation of tke English 
system of jurisprudence, which allowed lawyers to travel for 
months at a time. ^We do not admit that.’” The Bren- 
iano’s circle had become extended by the presence of Savigny 
and his wife. 

In the year 1818, Mr. Bobinson became ‘*a barrister of 
five years* standing.” His fees increased from 415/. in 1817 
to 488/. during this year. This practice brought him into 
connection with superior men and into superior courts. He 

fi an appeal in the Privy Council from Gibraltar, with 
£[r Samuel Bomilly, in a case of mercantile guarantee. It 
was Sir Samuel’s practice not even to read the brief before 
he came into court, but to state from it the simple facts and 
then trust to the information acquired from" his junior and 
advetsmies for the reply. In this case he replied in a 
nmsterly manner, and lus argument was luminous and power- 
fill. At the Spring Assizes, at Thetford, Mr. Bobinson was 
retained by an attorney — a stranger — to defend a gut tarn 
action for penalties for money to the amount of 2640/., and 
guned a verdict. The q>eech he made established him as a 
speaker, and acquired for him greater credit than any he ever 
made b^ore or after. Even the man he had exposed gave 
him something to do afterwards on his own account, and 
more than once attorneys— new clients— in bringing him it 
biW afiiided to this case. In the sp4ngterm of tins year^ 
Chifki^., (afterwards Baron Gurney) the King’s Counsel’s 
c^^j,' j^nght Mr. Bobinson a bag, for which he present 
guinea. This custom is now obsolete. * 
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It Was formerly the etiquette of the Bar that none hut seijeanta 
and king's counsel eould' carry a bag in Westminster Hall. Till 
some king’s counsel presents him with one, however large the junior 
(that is stuff-gowned). barrister’s business might be, ho was forced to 
carry his papers in his hand. It was considered that ho wlio 
oarried a bag was a rising man.” 


The custom afterwards was that a junior might carry a 
blue bag, but not one of a red colour, unless presented by 
a king’s counsel, and now the eustom is altogether abro- 
gated. 

Before the Summer Assizes of 1818, Mr. Bobinson dined 
with Chief- Jus tiee Gibbs, and others of the circuit. His 
conversation was not very agreeable, being didactic and like 
that of a tutor with his pupils. He spoke against the “ Term 
Beports,” as ruinous to the profession In the publication of 
hasty decisions. What would the learned judge say had he 
lived to see the present Weeklies”! The Chief- Justice 
remarked, on Erakine’s sudden fall in legal reputation, Had 
he been well grounded he could not have fallen.” He did 
not think that Erskine ever made more than seven thou- 


sand guineas, and Mingay (a learned leader of his day, we 
presume, though his name has now passed into utter obli- 
vion), confessed that he only once made five thousand gui- 
neas. He observed that the great fortunes made in ancient 
times by lawyers must have been realised indirectly as the 
stewards of great men. < Otherwise they are unaccountable* 
But Mr. Bobinson observes that all this is little compared 
with the enormous gains of his old fellow-circuiteer, Charles 


Austin, who is reported to have made forty thousand guineas 
bjr pleading before parliament in one session. 

In the year 1818 there were several judicial changes in 
the law couita* Of these promotions Jekyll^ who was the 
professional wag, stud ** that they came by titles very differ- 
endy, htuiiely, Ghief-JusticO Abbott by descent. Justice 'Best 
by hahrution and imobardaon by tbe Operation of law.” On Ms 
ondyal at UTorwitii the evening of August 10, Mr. Robinson 

'' ' ' “a 

V 2 
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was even alarmed at the quantity of business awaiting him 
there^ which exceeded anything he ever had before. He 
-held during these assizes seventeen briefs^ of which thirteen 
were in causes^ that is, not criminal cases. The produce 
was seventy-five guineas, including retainers, exclusive of an 
arbitration fee. This amount raised his fees on the circuit 
to 134 guineas^ a sum exceeding by twenty-nine guineas the 
utmost he ever before received. On the 13th September, 
Mr, Bobinson rode to London. An old man on the box 
pointed out "to him a spot near a bridge on the road where 
about forty years before the stage was turned over and seven 
-people drowned, and that when he was a boy the road be- 
yond Hounslow was.^Iitcitally liiic cL with^ g ibbets on which 
were in vie— ? i ? hi the 

^ On October 12, 1819, Carlisle was tried for bla^ 
'^emj for republishing Paine’s “ Ago of Reason.” lie is 
described as “ a pale-faced, flat-nosed man, not unlike Sobel- 
ling, but having no intellectual resemblance, though he showed 
astonishing power of voice.” He spoke for three days and 
was convicted on the 14tli. On the 10th of November, 1819, 
Mr. Eobinson went early to Seijeant Frere’s chambers, 3, 
King’s Bench Walk, and agreed for a fourteen years’ lease 
.rf them, from the next midsummer, at seventy-five guineas 
per They consisted of one tolerably-sized room, a 

second, which, by pulling down a partition, might be en- 
larged, and a clerk’s room and three fireplaces. The cham- 
bers were good and light and looked into a garden, and the 
staircase was handsome. On December 15tb, Mr, Robinson 
caUed on Mr. Walter, who informed him of what he never 
knew before, that the Times was once prosecuted for a libel 
of his writing, but the matter was dropped. Mr. Walter did 
not him of the circumstance at the time, thinking that 
pwhftbly the intelligence would p^in him. 

At Obrietmas, 1819, Mr. Robinson settled in his new 
(diaafben> from the windows of^ which, and within bis 
room, there was a far more pleasing scene than he had 
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in his former apartments. Under date December 28, ho 
writes ; — 

^‘Tlie satisfaction I have in changing my residence is accoiii.-k 
pauied by the serious rcflectiou that I cannot reasonably expect so 
much enjoyment and such uninterrupted case as I enjoyed in Essex 
Court. During my six years* residence there, I have not once been 
kept awake at night by pain of mind or body, nor have I ever sat 
down ’'to a meal without an appetite. My income is now much 
larger than it was when I entered these chambers, and my health id 
apparently as firm. I have lost no one source of felicity.” 

What a brilliant retrospect ! 

On March 7, 1820, i^Ir. llobinsoii dined with Judge 
Graham, who was of the same standing at college as Mr. 
Justice Bullcr, one of tlic nio.st eminent judges of the last 
generation. Baron Graham said, that though Bullcr was 
a great lawyer, ho was ignorant on every other subject but 
law. He actually believed in the obsolete theory that our 
earth is the Centre of the universe.” 

The evening of February 10, 1821, was devoted to 
Tulfourd’s call to the Bar, and also to that of Phillips, tlie 
celebrated Old Bailey orator, who defended Courvoisier for 
the murder of Lord William llusscll, and afterwards became 
Commissioner of the Insolvent Court. The usual scene of 
merriment .and speech-making took place on this occasion. 
In March, 1821, Air. liobiiisou seems to have communicated 
to his friend Wordsworth his intention of retiring from 
practice at the Bar. The advice given by the poet is very 
wise, and might with advantage be considered by all who 
contemplate a similar step. 

Your determination to withdraw from your profession in suffi- 
cient time for an autumnal harvest of leisure, is of a piece with the 
rest of your consistent resolves and practloos. Full surely you will 
do well, but take time ; it would bo ungrateful to quit in haste a 
Ptof^ion which has used you so civilly.” 



70 


The Diary of a Barrutcr. 


In the autumn of 1821^ Mr^ Robinson made a tour in 
Scotland. He paid a visit to the Earl of Buchan to whom 
he had a letter of introduction. He was the eldest brother 

Loiil Erskine. 

^‘He'was proud of his brother, the great English orator, but 
lamontcd his acceptance of the Chaucellorship. wrote him a 
letter/ said tJie Eiu*!, ' offering if he would decline the office to settle 
my estate on his eldest son. Unluckily he did not receive m/ letter 
until it was too late, or he might have accepted my offer ; his mind 
was so confused when he announced the fact of tlie appointment, 
that he signed his letter Buchan/’ ’ ” 

Mr. Robinson’s practice for the year 1821 fell off in 
amount, the fees being 572^ guineas as against 663 in 1820. 
On cTune 1, 1822, he was retained in a case in the House 
of Lords. The solicitor called and took him down to West* 
minster in a boat, a circumstance significant of the change 
in locomotion which has since taken place. Only fancy a 
barrister of the present day going from the Temple to 
Westminster in a rowing-boat! On his voyage down tho 
Thames^ on August 10, 1822, en route for a vacation tour 
in the South of France, the most remarkable object which 
presented itself to Mi*, liobinson’s notice, was group of 
gibbets with the fragments of skeletons hanging on them.” 
For the year 1822 his fees amounted to 629 guineas, and 
for the year 1823 to 445 guineas. On IMay 28, 1824, he 
went down to Westminster to bear Serjeant Wilde in a 
libel case in defence of the British Press, and predicted his 
future success, which was verified by his becoming Lord 
Troro and Lord Chancellor. 

Xa.the year 1824, Mr. Bobineon wrote an article in the 
Bevieto on French politics. During tbat year 
has lees rose from 445 to 469^ guineas. At the asnbes at 

year, he was the instrument of necessitating 
a refoi^j^ evidence on the trial of criminal% which 

waeca^r£e4. into effect in the next session of Paiiiiataeo^Jhy 
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a short Act of Parliament) introduced by Sir Bobert Feel. 
U'his year) 1824) Mr. Bobinaon's fees rose from 469^ guineas 
to 077^. This increase) however) he attributed to the deafJi 
of Henry Cooper) in the summer; but though a vacancy- 
was thus occasioned) Mr. Bobinson declared modestly that 
it was one he was unable to fill. In Norfolk, however, he 
started os a leader for the first time, holding briefs in sixteen 
out of seventeen cases, in nine of which he was either 
senior or alone. At the Aylesbury Assizes there was a trial 
which exhibited the aristocratic character of our nation. 
An Eton boy was indicted for murder for killing another 
boy in a boxing^match. Lord Nugent stood in the dock 
by the side of the boy, for wliich he was rebuked by 
'Mr. Robinson. The youthful prisoner was acquitted, and 
the judge dismissed him without a word of reproof. On 
February 3, 1826, in the Common Pleas, Mr. Robinson 
saw a meeting of knights girt with swords to elect the 
Grand Assize. This was an antiquated proceeding which 
has now fallen into disuse. 

In the long vacation of 1826, JSIr. Robinson made an 
Irish tour. At Cork he visited the courts, two wretched 
buildings in the shape of meeting-houses, the jury sitting 
aloft in the gallery, and the counsel on one side, sitting so 
near the gallery that they were obliged to lift up their 
heads ludicrously to catch a glimpse of the foreman.” He 
went into the Nisi Prius Court. ^^Thc prominent man at the 
Bar was a thick-set, broad-faced, good-humoured, middle-- 
aged person, who spoke with the air of one conscious of 
superiority. It was Daniel O^ConncIl.” He formed his ac- 
quaintance in court, and the great agitator proved very civil. 
He took Mr. Bobinson by the arm and led him from court 
to court, as he had business in most cases', and yet found 
time to chat with him at intervals all the day. With 
the judges, as well as the Bar and the people, O'Oonnell 
Wto a sort of pet. Mr. Bobinson found that buwess wa^ 
transacted with more gravity and politeness than he luid 
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expected^ and on questions of evidenoe greater latitude was 
allowed than in our English courts^ that is, there was more 
common sense with fewer technicalities. He had a ride 
with O’Connell on the Killarney mail. The glorious coun- 
sellor,” as he was hailed by natives along the road, proved 
a capital, companion with high animal spirits, good temper, 
earnestness in discourse, with intelligence on all the subjects 
discussed. It was known on the road that the glorious 
counsellor” was to be on the coach, and consequently at 
every village and wherever they changed horses, there was 
a knot of people assembled to cheer him. At the little town 
of Macroom, Mr. Bobinson alighted — 

“And was shown the interior of a gentleman’s seat (Hodges 
Eyre^ Esq*), a violent orangeman I was told. However, in spite 
of the squire, there was in the town a sign-board, on which was 
the very ^counsellor’ himself, with a visage as fierce as the 
Saracen’s head. He would not confess to having sat for the 
picture, and promised us one still finer on the road. At one of 
the posting-houses, there was with the crowd a very old woman 
with grey eyes. As soon as wo stopped she exclaimed with a 
piercing voice, ^Oh, that I should live to see your noble honour 
again ! Do give me something your honour to — ’ * Why, you 

are an old cheat ! ’ cried the counsellor. * Did you not ask mo for 
a sixpence last time to buy a nail for your coffin ? ’ ^1 believe I did, 
your honour, and I thought it*’ ^ Well then, there’s a sliilling for 
you, but only on condition that you ore dead before I come this 
way again.’ She caught the shilling and gave a scream of joy 
that quite startled me. She set up a caper and cried out, *1’11 
buy a new cloak, 1*11 buy a now cloak I ’ ^ You foolish old wommi, 
nobody will give you a shilling if you have a new cloak on.’ * Oh 1 
but 1 won’t wear it here, I won’t wear it here*’ And wben the 
horses started, we left her still capering, and the collected mob 
shouting the praises of *the glorious counsellor.’ Everywhere be 
seemed to be the object of warm attachment on the part of the 

peo^ ' :.^Dd even from Protestants I heard a very charac^r 
Aft him m * tnivate gentleman,” 
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The anecdote of the old woman well illustrates the ingenuity 
displayed bgr the Irish in begging. It ^Iso reminds us of 
an incident which occurred to a friend of ours on a visit to 
Killarney. One day he gave a pretty little girl^ barefooted 
and raggedy sixpence. The very next day the same young 
mendicant begged again^ when our friend said, ‘‘Why, did 
I not give you sixpence only yesterday?” “Ah! sure 
enough, your honour. But where is the snow which was last 
winter on Mangerton mountain?” The appeal of course 
was irresistible. 

On their arrival at Killarney, O’Connell said to Mr. Bobin- 
son, “You arc aware by this time that I am king of this 
part of Ireland,” and invited him to his residence at Derry- 
nane. On the 14th of August, accordingly Mr. Bobinsou 
went from Killarney, on an outside car, to Mr. MeSwiny, 
O’Connell-fl brother - in - law, at Cahir. Here he found 
O’Connell. It was a fast-day, though liberal fare. There 
was great hilarity in his ordinary manners. At a dance 
the next evening at Mr. Primrose’s, another connection, 
O’Connell was very lively, the soul of the party. On August 
16th, Mr. llobinson m.ade quite a royal progress with the 
liberator and his party to Dcrrynane, he arbitrating in 
matters relating to his tenants on the way. Mr. Bobinson 
was well entertained, and returned to Killarney on August 

loai. 

In the year 182G Mr. llobinson began to entertain 
thoughts of leaving the Bar. He records, under date of 
December 20, a long chat with Seijeant Storks, and a walk 
with him, when he encouraged such inclination. Ou January 
31, Mr. Bobinson thus writes to his old friend GoeUie — 
“ Twenty-four years have elapsed since 1 exchanged the 
study of German literature for the pursuits of an active life, 
and a busy but uncongenial profession — the law.** 

On May 13, 1828, Mr. Bobinson was present at an execu- 
tion, and as such a scene in Bngland has now becoi^ 
lustorical, it may be interesting to preserve the grapbio 
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account of euch a proceeding given by an intelligent eye« 

fitness. 

% 

There if ere to be five men executed^ and I was desirous to 
witness for once the ceremony within the prison, ’ At half^past 
seven I met the under-sheriff Foss at the gate. At eight we 
were joined by Sheriff Wilde, when some six or eight of us 

A 

walked in procession through long narrow passaged to a long, 
naked, and wretched apartment, to which were successively brought 
the five unhappy creatures who were to suffer. The first, a youth, 
came in pale and trembling. He fainted as his arms were pinioned. 
He whispered some inaudible words to a clergyman who camo and 
sat by him on a bench, while the others were prepared for the 
sacrifice. His name was Brown. The second, a fine young man, 
exclaimed, on entering the room, that he was a murdered man, 
being picked out, while two others were suffered to escape. Both 
these were, I believe, burglars. Two other men were' ill-looking 
fellows. They were silent, and seemingly prepared. One man 
distinguished himself from the rest — ^an elderly man, very fat, and 
with the look of a substantial tradesman. He said, in a tone of 
indignation, to the fellow who pinioned him, am not the first 
whom you have murdered. I am hanged because I had a bad 
character.* A clergyman tried to persuade him to>be quiet, and ho 
said ,ho was resigned. He was hanged as a receiver of stolon 
horses^ and had been a notorious receiver for many years. The pro- 
cession was then continued through other passages to a small room 
adjoining die drop, to which the culprits were successively taken 
and tied up. I could not see perfectly what took place, but I 
observed that most of the men ran up the steps and addressed the 
mob. The second burglar cried Out, ^Here’s anpther murdered 
man, ihy lads ! ’ and there was a cry of * Murder * from the cjrowd. 
I was within sight of the drop and observed it fall, but the sheriffs 
instantly left the scaffold, and we relumed to the Lord Maytit’s 
parlour, where the under-sheriff, tho ordinary, two clergymen, and 
two, itllleadanfs in military dress, and I breakfasted. The breakfast 
was sad, and the conversatioa about the scene we had 

just wit|iejBsed» AU agreed it was one of the most disgusting of 
the exe edt fams tlMgr had, seen,. from the wont of rfesllng numilested^ 
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by most of tbe suiSerers^ but sympathy was checked by the appear- 
ance of four but of five of the men. However, I shall not see 
such a sight again.'* 

In tho year 1828, at the end of the Summer Circuit, 
Mr. Bobinson quitted the Bar. "'Hia object, he says: — 

* 

In being called to the Bar was to acquire a gentlemanly in* 
dependence, such at least as would enable a bachelor of no luxuii* 
ous or expensive habits to enjoy good society with leisure. And 
having about 200/. per annum, with tho prospect of something 
more, 1 was not afraid to make known to my friends that, while I 
deemed it becoming in mo to continue in the profession till I was 
fifty years of age, and until I bad a net income of 500/. per annum, 
I had made up my mind not to continue longer, unless there were 
other inducements than those of mere money-making.*’ 

In 1835 Mr. llobiusona friends began to suggest to 
him, How uncomfortable you must be living alone in 
ohambers 1 ” and these remarks, together with his own feel- 
ings on the subject, led liim to give up his chambers at 
2, Plowdcn Buildings, Temple. 

In the autumn of 1838 Mr. llobinsou brought out a 
book on the Clarkson and Wilberforce controversy, in defence 
of the former, dn a letter of the 10th August, 1838, 
addressed to Wordsworth, he says; — 

I think it a piece of capital luck when those whoso opinion I 
most value never chance to hear of my writing. And I feel quite 
delighted that I shall be out of tho way when the book comes out. 
It is remarkable how very different I feel as* to talk and writing* 
No one talks {with more ease and confidence than 1 do; no one 
writes with more difficulty and distrust*’ 

t 

/ r 

I 

V 

Oa September 29, 1839, Mr. Bobiuson left his chambers 
in Flowden Buildings, and wont to reside in apartments in 
Bussell Square, Ko. 30, for which he was to pay 10(B. 
per Mmum.^ In 1844 he bore « part in the passing ae 
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Dissenters* Chapel Act> 7 & 8 Yict c. 45. This was io 
him the most interesting event of his life. 

On Ma;^ 7, 1858, at a dinner at Mr. Justice Byles’s, Baron 
Martin related that he had heard Mr. Bobiiison mentioned 
by Baron Alderson as a singular instance of a man retiring 
from the Bar in full possession of the lead. 

From the month of October, 1864, until his death, Mr. 
Bobinson lived with his intimate friends, Mr. and Mrs. TaU 
fourd Ely, in the house in which he formerly had rooms, 
he being the tenant. This arrangement was brought about 
by the advice of his friends, who considered that in the de- 
cline of life he should have a home. On June 23, 1866, 
Dean Stanley delivered tlie prizes at University College. 
Lord Brougham was i)resent. On his coming into the 
theatre, Mr. Robinson rose to help him to a chair, ihc 
tottering steps of the one supported by the other hardly 
less feeble, the one cighty-seven years old, the other, ninety- 
one. 

Mr. Robinson continued his diary until January 31, 1867, 

when, after some remarks on an essay he had been reading, 

'come the affecting words, But I feel incapable to go on.” 

This was the last entry. On Saturday, February 2, his 

illness assumed an alarming character. Dr. Sieveking at- 

tended him, but could do nothing. The strength of ilic 

patient gave way. He ^vas able to talk cheerfully and 

• 

affectionately to frienda eo late aa the morning of the 5th, 
the day on which he died. Then came the cloud of insen- 
sibility in which he passed out of this woi'ld. IIo was 
buried at Highgate Cemetery, many relatives and friends 
being present. 

. The inscription on the tomb is : — 

p. a 

,^'Btfiestfa this stone lies iutorred the. body. of Henry Crabb 
BoUnN^ Bom May 15, 1775 ; died Fob. 5, 1867. Friend and 
associate of Goethe and Wordsworth, Wieland and Coleridge, 
Fbueman and Blak.^ Clarkson and Charles Lamb. He honoured 



The Diary of a Barrister. 77 

/ 

and loved the great and noble in their thoughts and characters. 
His warmth of heart and genial sympathy embraced all whom ho 
could serve, all in whom he found response to his own healthy tastes, 
and generous sentimeuts. His religion corresponded to his life, 
seated in the heart, it found expression in the truest Christian 
benevolence.” 

It remains for us to make a few observations on the charac- 
ter and career of Henry Crabb Robinson. He was a great 
reader all his life, though his studies of books were never 
directed to any particular object. He loved reading for its 
own sake, for the instruction it afforded, and the delight it 
brought. Indeed he was a voracious devourcr of books. He 
read sitting, riding, walking, and in bed. During his waking 
hours and while not engaged in conversation, a book was 
scarcely ever out of his hand. But Mr. Robinson’s great forte 
was conversation. In this art he was unrivalled among his 
friends and acquaintances. With the tongue he bore undis- 
puted SAvay ; though the persons he met were poets, historians, 
philosophers, and men of science, and women who held the 
first literary rank, he never felt unequal to the task or rather 
pleasure of conversation with them. 

Mr. Robinson held literature and its professors in the 
highest possible ostimatlon. In fact, too much so, perhaps, for 
his own individuality of character, as it probably led to that 
singular habit of sclf-dcprcclation which pursued him through 
life. Compared with those among whom he lived and moved 
— the literary giants of his age — his own life seemed humble 
and obscure, and full of shadow and nothingness. Yet in 
contrast with the lives and careers of the majority of men, 
that of Mr. Robinson was one of activity and usefulness* 
His own description of himself as that of a busy, idle 
man ” was not applicable. 

When we contemplate the career of such a man as Mr. 
Robinson, there is one reflection which occurs forcibly and 
t)rominently to the mind : that it is a doubtful advantage tc 
enjoy much of intimate frietidship with distinguished literary 
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men. Their addevements seem to have oveipowere^ Mr. 
Bobineon^ own' aspirations, and led him unduly to’ depTCciiato 
his own intelleotual powers. No one can tell the nature Or 
extent of his literary faculties unless he has tried to exert 
thmn in different directions. Mr. Robinson’s knowledge of 
the Germae language would have enabled him to become a 
good translator had he so persevered. His connection with 
the Times afforded an opportunity of becoming an effective 
writer for the press. His success at the Bar would have 
satisfied many an aspirant for forensic honours. But all his 
efforts were overshadowed by the superior talents and splen- 
did sucoesses of his distinguished friends. Far be it from us 
to undervalue the literary position or attainments of poets 
or novelists. Tho world owes much to them for amusement 
in vacant hours and intelleetual recreation in the intervals of 
business, and for the means of assuaging sorrow and lightening 
affliction, .But still there is not only room in the world of 
literature foV more humble workers, but their services arc 


actually required in order to advance the progress of man- 
kind. Indeed, poems and novels, though they bring the 
highest fame, may be altogether dispensed with, but the world 
oaniiot get on without grammars, and dictionaries, law books, 
and works of science and utility. We should be glad to 
see such authors rank higher and obtain more substantial 
rewards than they do at present. 

The present ' biography is worthy of perusal if only os a 


pleasing picture of a noble life. Thero is nothing to be 
hidden or concealed. It is full of good acts from begin- 
ning to end. Mr. Robinson was ever willing to assist the 
pcktr and deserving author, and it is stated that many Ute- 
ri^ persons now occupying high positions and possessed of 


we^^ji days of poverty and obscurity received aid 

' Mr. Robinson was never married, and therefore 
thie dtfHes' <A Rnsband or father did not devolve upon him ; 
bat fo oil the other relations of life he moved himself moat 
axemidnry.' l^e letters to his eldest brother, cohttnned 
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from yotttii to old would alone be wor&y of publioatiou 
for the beautiful spirit of fra^mal love and amity which 
perrades them, carrying out in real life that which we, 
generally, can only dwell upon in theory. At the latest 
period of a life, also extended far beyond the limit allotted 
to man by the Psalmist, Mr. Robinson’s powers of mind 
and vigonr of constitution remained unimpaired. He was 
to be seen any time, until within a few weeks of his death, 
at the Russell Institution, situate near his residence, read- 
ing the last number -of a magazine with all the freshness of 
early youth. When he died the lines addressed by Walter 
Savage Landor to the sister of Charles Lamb were truly 
also applieablc to him: — 

“He leaves behind him, freed from grief and years. 

Par worthier things than tears : 

The love of friends, without a single foe ; 

Unequalled lot below 1 ” 

t 

However, though there is much to admire in the life and 
charaeter of Henry Crabb Robinson, there is little which 
can be imitated with advantage. His career was umque. 
He loved literature for its own sake. He wrote enousth to 
know the difficulties of writing and to enable him to appre- 
ciate those who excelled in the art. To this circumstance, 
probably, he owed • much of the success he obtained in bis 
friendships with literary men of genius. He attempted no 
rivalry with them, and yet he was not subservient. Even 
very eminent authors generally prefer for companions those 
who are not, however distantly, engaged in running the same 
race for distinction. Johnson had his admiring Bo^ell ; 
and Scott returned from grand London parties to revel in 
the somety of Will. Laidlaw. Without also throwing any 
doubt on the sincerity of his friendships, unquestionably Mr. 
Robinson from' being a bachelor more welcome in lilies 
than he otherwise would have been. It certainly enabled him 
more hreely to accept invitations, and to make excursions and 
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country visHs among his friends. No episode of love shadowed 
his path, and he seems never to have regretted his life of 
celibaiej. 'Still, though few can hope to find in such a career 
much to follow by way of example, yet all may read with 
pleasure and instruction these biographical memoirs. 


Art. IV.— friendly SOCIETIES. 

• 

"E^RIENDLY Societies (under a variety of forms) existed in 
England many centuries before the Legislature gave 
them the special embodiment with which the present genera- 
tion is familiar. It is difficult to elicit^ however^ from the 
numerous Statutes on the subject, any precise definition of 
what h Friendly Society is. The distinctive features of 
these associations are providence and mutuality ; the object of 
the union is to provide against future events, that either must 
or may happen to every member, and .the method of so doing 
is by a mutual contribution from each, no profit being 
expected for or preference secured to any. 

Within the limits of these two principal characteristics, 
societies of various descriptions are found to exist. In some, 
the contributions of the members to the mutual fund arc 
largely assisted by donations from employers and other 
wealthy persons, who require no share in the benefits of 
the association, and are usually styled honorary members. 
The relation of these persons to the general body is matter 
of agreement, determined by the rules of the society; 
ordinarily, they are allowed, in consideration of their bene- 
factions, to take a share in the management, and where 
thu ia done without breach of good feeling on either tide, 
lOMBgement may be found to be of advantage to both, 
luid pecuniaiy assistance may be the least valuable of 
the aenricea rendered. 

In another large class of societies, now daily increasing, 



Friindly SoeietMH. 


81 


M*' 

both in number and importance, though the element of 
patronage is hot wholly excluded, its influence is much 

I 

weaker^ and the advantages derived from it are supplied 
by an elaborate system of organization. There are the 
societies known as the great affiliated orders ; whose central 
representative bodies are instruments for collecting and diffuse 
ing much valuable information for the practical guidance 
of the several branches. The power to transfer a member 
from branch to branch in any part of the country, the 
provisions for unity of action, and the periodical changes in 
the governing body, are also great advantages. 

Of a third class of societies, it is not possible to speak 
with equal favour. These retain the form of mutuality, 
but being constituted of large numbers of persons assured 
for small sums, whose premiums are collected by local agents 
in all parts of the country, a free representation of the 
members is not to be secured, and the strings of manage^- 
meat are pulled by a small clique of officials in a central 
town, who may work the society for their own benefit rather 
than that of the members. This description applies too 
truly to many of the societies known as Burial Societies, 
established in the great towns and cities of the kingdom. 

Other varieties of Friendly Societies might be enumerated, 
but the number belonging to each is scarcely sufficient to 
render it necessary, for our present object, to consider their 
peculiarities. The history of past legislation on this question, 
if our space would" permit of our tracing it, would point 
to some useful conclusions in respect to the proper limits 
of State intervention in Friendly Societies, now a much 
vexed question. 

. ^e first Act for the encouragement andxdief of Friendly 
Societies” was that of 1793 (33 Geo. HI. o. 54). By this Act 
ilto rales of proposed societies were subjected to the review 
of the J ustices in Quarter Sessions. In 1795 (35 Geo. HI. 
0* 111) and 1809 (49 Geo. Ill* o. 125) this Act was some* 
wlmlf ipendqd and extended \ but in 1819 a new system wiMi 

VOL. XXIX.— no. LVII. 
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iatroducddy Avowedly for the .prevenUcHi of feeud (59 Oeo^ 1I1« 
c. 188)> wid it WAS reqiured thAt the ododlAtioiu of aU 
sooietiee should be Approved by -two peisonS} koown tb be 
profee^nsl AotuAries or persons skilled in ooloulstion> In 
1889 (10 Geo. IV. c. 56) the present system of a certifioate 

A bArrister was introduced, and instead of any sanotion by 
aetuaries, it was provided that the justices were to satisfy 
themselves 'that the tables.proposed to be used might be 
adopted with safety. In 1864 (4 & 5 Wm. IV. o. 40) this 
latter provi^n was repealed ; and in 1846 (9 & 10 Viet, 
c. 27.) the confirmation of rules by justices was entirely 
done away with, and the present system of registration es* 
tabfished. In 1850 (13 & 14 Viet. c. 115) another attempt 
to make societies sound by Act of Parliament was made, by 
their s^Muratlon into two classes : those “ certified,” and those 
merely '' roistered.” The certified were such as should 
obtmn from an actuary a cumbrous document, provided by 
the sehedule to the Act ; and few indeed took the trouble to 
do so. 

The present law of Friendly Societies is based on the 
Statute of '1855 (18 & 19 Viet. c. 63). Under this Act, 
the . doty of the Registrar is to ascertain whether the rules 
are ealeulated to carry into effect the intentions and objects 
of the persons desiring to form the society, and are in ootw 
f gy ad ty with law and with the provisions of this Act.* The 
re^inremeuts of the Act with respect to the rules are that 
titey should containf — 


(1.) The name of the society and place of meeting for 
its business. 

(8.) Its objects and purposes, the conditionf heae^t,. 
and fines to be imposed. 

manner of mekiog, altering, mid resoinj$i|y( 


't ''i'. 


n 19 A 18 Viet. c. 68,a. 2A 


't* Idf, Sfe 85. 
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{4>) ProTuibn lor a oomnutieoj . trosteoB. treasurer and 
other omoen. 

(5.) Provisions for investment and audit. 

(6.) iThe manner in which disputes are to he settled. 

(7.) Provision that separate benefits are to he taken from 
separate funds. 

(8.) Prolusion for a separate contribufion to defray 
expenses of management. 


For the perusal, certifying, and registering the rules, no 
fee is now required. In like manner, without fee,, the Re- 
gistrar receives and records appointments of trustees (s. 17), 
and changes in the place of meeting for business (s. 28), and 
transfers, also without fee, stock in the Bank of England into 
the name of new trustees (s. 36). The annual report of the 
society, and also the quinquennial return of sickness and mor-. 
tality, are to be sent to him, and he is to make an annual- 
report of his proceedings (s. 45). Beyond this, the Act gives 
him no control over the internal affairs of any society. It 
gives the societies power themselves to determine how dis- 
putes shall be settled (s. 40), a summary remedy in cases of 
fraud. (s. 24), free powers of investment (ss. 32 to 35), 
exemption from stamp duty (s. 37), authority to pay sums not 
exoeedmg 601. upon .death without administration (s. 31), a 
preference on the estates of bankrupt and deceased officers 
(s. 23), power to hold buildings and one acre of land for 
the purposes of their meetings (s. 16), power to unite (s. 14), 
and to dissolve by mutual agreement (s. 13). 


'^nie {ffivileges of setting disputes and a summary rmnedy 
agaiiist fraudulent officers are given to societies even without 
regiitnition, on the mere deposit of their rules (s. 41) ; 
and these, by an Act of 1869, have been extendeid to Trades* 
■Unions.'* A more extended application the same privi- 


leges is given to ** provident, benevolent, and charitable 
inatitutioiis for relioymg the jphysical wents end neoesaitiee 

^ j- ^ 

; ’<► 88*83 Yfeti iij. 61. 
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of persons in poor circumstances) or for improving the dwell* 
ings of the labouring classes, or for granting pensions, or 
for' providing habitations for the members or other persons 
deoted by them.”* 

This Statute proceeds upon an intelligible and excellent 
prindple, and was not passed without mature deliberation by 
a Parliamentary committee. Unfortunately, as is too often 
the case under odr system of legislation, it has since been 
subjected to the process called amendment,” in order to 
supply fancied defects in it, and the amending Acts have 
broken through the principle of freedom from official control, 
which is the distinguishing feature of the Act of 185d. These 
Acts are two. The first, passed in 1858, f gave power to the 
Begistrar or to an actuary to declare a society insolvent, and 
to divide its funds but this ‘met with so much disapproval 
on the part of the Friendly Societies that a second Act had 
to be passed in 1860,§ repealing the provision by which an 
actuary might determine the question of insolvency, and 
leaving it to the '‘investigation” of the 'Begistrar. Nor is 
this all; by another section of the Act of 1860, || power is 
pven to the Begistrar to take proceedings against any officer 
of a society for misapplication of its funds. These sections 
give to the Begistrar that which the Act of 1855 studiously 
and properly withheld from him, viz., the appearance of an 
snthori^ over the affairs and proceedings of a society after 
it has once obtained legal constitution. It is the false notion 
to which such provisions as these have given rise that has 
led to the blind faith said to have been placed in the Begps- 
trar's certificate as a kind of talisman agfunet insolvency. 
It is needless to point out that the Begistrar, as a barrister, 
6m have no official knowle^e of what constitutes an insol> 
•vmt condition, and can still less undertake to watch 
. over proper application of the funds of twenty tiumsiind 


* 18 Tiet- e. 68, ■. 11. t 21 & 22 Viet. c. lOJ. 

§ 28 A 24 Viet c. 68. j|W„a2, 
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We proceed briefly to consider the Bill now before Parlia- 
ment, and various suggestions that have been made out of 
do'ors. 


The Bill of the Chancellor of the Exchequer proposes to 
do away with any examination by the registering authority, 
into the conformity to law of the rulea proposed to be 
adopted by a Friendly Society. In so doing, it introduces 
a principle entirely new ; for not one Act of the Jong series 
commencing with 1793^ not one Bill of all those that have 
hitherto been presented, not one report of the many laborious 
committees and commissions who have investigated the 
subject, has ever proposed to dispense with the examina- 
tion of the rules, either by justices, by a barrister, or by 
a registrar. Indeed, an authoritative review of the rules 
must be made somehow ; if not made before registration, it 
must be made afterwards, whenever it is sought to enforce 
the rules. If the registering ofllicer is precluded from making 
it, it will have to be made by the County Court, or what- 
ever other tribunal may be provided for the settlement of 
such questions. 

The practical result of the measure might be . to save 
some expense to the State; but it would inflict upon the 
societies and their members a new and very heavy tax in 
the shape of law costs. That which is now done by the 
Registrar without any charge whatever to the society, would 
henceforth be done by the County Court judge at a great 
cost. The decisions given, too, instead of being uniform, as 


proceeding from one man, would be the result of each indi- 
vidual County Court judge^s interpretation of the Act. 

Odtmter-propositions have been made, reviving auggestioft^ 
which even the Committee of 1849,. on whose report the Act 
of 1850 was founded, were unable to approve. Thus it id 
projlOsed that the Government, should cauae model tablea 
to be constructed,” setting forth the ^ minimum rates of pre» 


miuma that a Friendly Society shouB be permitted to charge. 
XlMtt Committee retiK)rted that as the human 
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life, differing acootding to localitj, ocooj^ltion, and teeai^imt, 
are so TariOiiB, and the tables prepared by - aotoaries of' Ugb 
standing are by no means alike, they oopld not recommeaid 
thi^ the government should .undertake to issue any sndh 
model tables ; and they thought the Legislature should eon- 
tinue, as heretofore, to leave each sociely the responsibility 
of adopting such tables as may be chosen and agreed upon 
by its own members.” The Committee might have gone 
further, shown that any issue of model minimum rates 
would be actually mischievous. Such rates would at once 
become practically maximum rates ; for any society proposing 
to charge a higher rate than the Government had sanctioned 
would at once be underbid by some rival society, and would 
therefore get no members. Every society, therefore, whose 
circumstances were such that the members stood at greater 
risk than thact was assumed in calculating the model minimum 
tables would be of necessity driven to bankruptcy, and the 
Government would guarantee the failure and not the' sound- 
ness of such societies. It is in no sense the function of the 
State to guarantee anything whatever, or to dictate the 
terms of any contract. Those who suggest that model tables 
should be prepared forget that it is not any natural state or 
condition which is assured agmnst, when a man subscribes 
for sickness allowance, but it is a contingency affected by 
tile Ilian’s own moral character, his willingness to return 
to work or to shirk it, by the amount of supervision which 
hu brother members exercise over him, and by a hundred 
other circumstances, which make each individual sotdis^ a 
law to itself. 


. Another suggestion reeentiiy revived is equally wide d^the 
hllrk. It is, that the State should undertde the andit 'd- tiie 
aeh^nte of every Erie'Udly Society. The notion is not a toodest 
oxi^; ^ B -that of orgaUising a staff, at the pt^Ho wtpanis, 
■di^^^^l^estigate every year the dUrs ol4K>,000 sedeties. 
’^o audit of eaoh soddy could hardly take 

the time'iiMnI in traf(riy|^} 
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bttiassuiaiag .tluit Moh inspector took ohu^e of 300 societies, 
ft stoff 'of aint^Sji^ liighly paid officers would be necessary to 
bej^ with. It may weU be doubted whether any public 
serrice would be returned for this outlay. No person who is 
acquamted with the inner life of a Friendly Society, or has 
inspected the returns forwarded to the Registrar, will feel that 
an official Sudit would be of any adrantage to the nuun body 
oi these societies. It may fairly be urged on their behalf that 
the amount they lose by defalcation of officers *is probably 
less in proportion than that so lost in an equal number of 
mercantile concerns of any kind. 

A third proposition is, to give greater facilities for winding* 
up. This is, indeed, a cruel kindness. When a Friendly 
Society finds that it has proceeded upon a miscalculstion, 
nothing is easier than to set it right. There is no organi* 
sation which possesses so much elasticity. A penny or so 
more in the weekly contribution, a 10 per cent, redaction 
in the benefits, and, above all, greater stringency in the 
admission of claims and stricter definition of their limits, are 
enough to set a Friendly Society on its legs, even in a very 
bad case. The notion that, because an actuary finds that 
a Friendly Society is not now in possession of all the funds it 
ought to have to meet its risks, therefore it never will recover 
itself, is contradicted by the actual experimice of many well 
conducted and now flourishing institutions. 

That all these propositions are reactionary is shown by the 
failure of every suceessive attempt to make societies sound 
by Act of Parliament. 

Every Statute imposing upon the societies actuariel. snp^ 
vi^m mr tests of soundness has been met by. nq^ect^lXD the 
psM d societies to come under the provisions of the: and 

by an increase , in the number of unregistered dubs. The 
enactments contdning sudi clauses have aecordh^ly b^ thn 
dkOdast^Uved.of any. 

. bn the other hand, the success which has 
of the . ^d^iol s^wa .tbjit Uie 
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of its provisions has not been unappreciated. Betvveen the 
Ist August^ 1855> and the 31st Deoembery J(868 (according 
to the reports of the Registrar for £ngland)j 13,861 
societies have been registered under that Act, or more than 
1000 a year* The number of societies that had been en- 
rolled previous to its passing was 26,034; making a total 
of 39,895 societies legally constituted since 1793. Of these, 
however, 14,000 are known to have ceased to exist ; and many 
more cannot be traced . 

The main object of those who are anxious to amend the 
law relating to Friendly Societies, is to place some check on 
the formation and operations of the Burial Societies, men- 
tioned at the commencement of this article. It is \rorth their 
consideration, however, whether that would not be best at- 
tained by removing the minimum limit of 20/., contained ih 
the Act* under which the Government is empowered to grant 
assurances for sums payable at death. It is desirable, also, 
to guard against exaggeration, with respect to the mischief 
supposed to be caused by some of these industrial societies. 
Their method of working through collectors is certainly ex- 
pensive ; but it is often less costly to the member than the 
visit which an ordinary Friendly Society requires him to make 
to the public-house, for the purpose of paying his contribu- 
tions. If a collector has to make a series of domiciliary visits 
in connection with payments, which altogether amount only 
to a few pence, his remuneration must necessarily absorb a 
considerable percentage of the premiums. 

We venture to think, therefore, that the only alteration 
really desirable in the law, is a return to the principles of the 
Act of 1855, by repealing the sections of the Act of 1860, 
which enable the Registrar to declare a society insolvent, and 
which enable him to institute proceedings against officers or 
pmew w the funds of a society. When once the 

memhw have obtained a certificate that their rules are in 
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conformity with law^ let them be given clearly to understand 
that it is their part to keep their practice in conformity with 
their rules* ' If the Stato^ either expressly or by implication^ 
undertakes to do that for them, or even to see that they do it, 
it will not only undertake more than it can perform, but it will 
do more mischief than it will prevent. 

The real effect of the present law in this respect has been 
well defined by a distinguished French writer : — ' 

There are to be remarked in this legislation/* says M. Laurent,* 
‘*08 in all the emanations of the English character, a certain wise 
reserve in favour of acquired interests and time-honoured usages, 
and nevertheless a vigorous impulse, as far as may be, to progress 
and improvement. It also gives proof that just as the undue inter- 
ference of the State in the affairs of mutual societies would be utterly 
disastrous, so its rational intervention, received without opposition) 
and even with gratitude, in the country par excellence of self- 
government, may bo of advantage. To place hindrances in the 
way of bad internal administration of societies ; to oblige them in 
their first organisation to adopt proper regulations ; and to lead them 
voluntarily, in their own interest, to place themselves under the pro- 
tection of the law ; f are the tlirqe-fold objects of English legislation : 
— to enlighten and encourage without attempting to govern, is its 
leading idea. It is impossible not to admire the high sagacity of 
such legislation.’* 

* Le Paupdrismo ct les .Issociations dc Fi*6voyahce. Ouvrage 
couronnd pai* ITustituti i. 1., p. 410. Paris, 1805. 

t Our translation is free; the expression in the original is somewhat . 
stmnger. 



Aet* V.— THE MARRIAGE LAWS OP VARIOUS 
COUNTRIES, AS AFFECTING THE PROPERTY 
Of MARRIED WOMEN • 

Br THE Hoe. W. Beach Lavbence. 

II^ARRIAGE, according to Grotius and Blackstone, was 
always a matter juris gentium, and with the inter- 
course now existing between the different portions of the 
civilized world, and especially between the people of a 
common descent on the two sides of the Atlantic, every 
incident connected with it is of general interest. And 
no citizen of any country marrying' abroad or coming to 
reside abroad after marriage can well know to what extent 
the laws of other countries on this subject may not be 
applicable to him. 

Important, however, as the protection of the rights of 

t 

property of married women U, the questions which con- 
cern her matrimonial status are of paramount conaideration. 
Marriage, though a contract, is a contract sui ffeneris, 
and, among its peculiarities is that it is impossible by 
reecinding it, after it has been once consiunmated, to 
restore one of the parties to the condition which existed 

f 

before ihe contract was entered into. The Common Law 
of Europe, and which is still the law of Scotland, by 
regar^bg every promise of marriage made between pws^ 
of the age of puberty, followed by consummation, as con- 
stituting an irrevocable ' contract, protected the feebly . sex 
i^pdost the stronger, and was the aegis of woman’s honbjar. 
' decinon rendered by your House of Lords in 1843, 
de^tellBlg the presence of a person ordained by a bishpp 
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to have been essential by the Common Law of England 
to the validity of a marriage, it is unnecessary to say 
oreated the most profound amazement in the Umted States. 
^ our law of marriage has no other basis than the law 
of Englmid as it existed before the time of Lord Hard- 
wioke’s Act, if the interposition of a clergyman ordained 
by a bishop was necessary with you it could not, in the 
a^ence of any statutory regiilations, have been less obli- 
gatory with us. 

It is unnecessary, however, to inquire as to the sound- 
ness of the decision in the Queen v. MUlie, rendered by 
a divided vote of the House of Lords, and agwnst which 
the eminent judge of the Ecclesiastical Court, -Dr. Lush- 
ington, on the earliest occasion, so earnestly protested. 
Neither the necessity of the solemnization by a priest, as 
contended for by the English Common Law judges, nor the 
decree of the Council of Trent requiring the presence of the 
curate and two witnesses to the verification of a marru^e 
between Catholics, impose any additional restrictions on 
the parties in the contracting "of marriage. On the con- 
trary, the Council of Trent, whose professed object it was 
to establish a system which would prevent for the future 
scandals arising from the repudiation, by persons belon^^g 
to the Church, of clandestine marrii^es of which the proofs 
were wanting, refused to declare invalid marriages con- 
tracted without the ecclesiastical benediction. Al the same 
time they anathematized all who should say that the 
maivii^e of children without the consent of their plants 
was nuU. 

Ooastihited as human uatiU’e is, eveiy restxietkm on 
maniage must operate to induce illioit conneotlons, and 
such connections, as a general rule, must be based on a 
sacrifioe of the middle and lower elasses to ^ Ueentiotta- 


ness of the higher. As it W«b well expressed by S|ir 
.^Tames hlackintoshs whole . le^blf^n . of Eusope; bn 
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a^nst inatrimoQy) thougli) vieti^ed in tbia light, it is not 
a litile extraordinary that the authors of the Code Napo> 
leou, who . had just proclaimed the equality of all oitix^s, 
should have ceferired as an authority for their articles on 

t ^ 

marriage to the edict; of Henry II. of 1556, and to the 
ordinance of Louis XIII., which were professedly intended 
to prevent mdsallidhcee. If the object of the Code had 
b^n to make lawful marriage an exceptional institution 
and concubinage the normal rule, no more effective enact- 
ments could well have been devised than the restrictionB 


which it imposes. The provisions of the Boman law as to 
parental authority are exaggerated, and while the criminal 
condemned to the travaux forces is deprived of all other 
civil rights, he retains an absolute veto over the marriage 
of his children to an age beyond that of legal majority for 
other purposes, and is entitled to actes respectueux from 
them at every age, the absence of which would expose the 
marriage to be nullified, and which in any event create 
unjustifiable delay. . 


The rule early introduced into Germany, which pro- 
hibitcfd marriages of members of sovereign houses even with 
Ihe higher nobility, extended, till modified by the improved 
legislation of the new confederacy, to all intermarriages 
between different classes of the community. The laws of 
many of the German States, more just than the French 
Code, seem to have contemplated the natural result of a 
system which imposed innumerable artificial impediments 
to marriage, and in the Codes of Prussia and Saxony 
the Vertcbnus ” forms a separate chapter. Though such 
connections were terminable without legal procecifiiigs, 


pmvirion is made for the legitimacy of the children bom 

un^eif. them, and in Prussia there is a complete code 

^ AUgmeiMs Landrecht^ terms marriages 

of l^d. 
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Act« OB it was called,- passed in 1753. For a long time 
previous, almost every year. Bills to prevent clandestine 
mani^es, that is to say, to protect the aristocracy against 
the. improvident marriages of their prodigal heirs, passed 
the ‘ House of Lords hut failed in the Commons. Lord 
Hardwicke’s ' Act not only prohibited any suit before an 
Bcclesiastioal Court to compel the celebration in faeie 
eeeUeiee of a marriage contracted either per verba de 
preeaenti or per verba de futuro, but the rule as to the 
consent of parents, which the Canon Law had never re- 
quired, was rigorously applied. Moreover an omission of 
the minutest forms was utterly fatal. Unlike the Frenrii 
judges, who are vested with discretionary power in the 
case of the omission of the preliminary requirements of the 
Code to look at the motives, whether the object was clan- 
destinity, or the omission of the formalities was accidental, 
the reports of the English Courts will show cases where 
marriages, which had lasted twenty-five years, and in one 
case nearly forty, were annulled after the birth of chil- 
dren for omissions in the formalities prescribed for obtaming 
a license, though the license itself was perfectly regular 
and no suggestion of clandestinity existed. In several 
cases the judges expressed their regret in being compelled 
to adjudicate according to the letter of the law, nor was 
it till 1822 that • Lord Hardwicke’s Act received miy 
modification. Many of the most stringent provisions of 
that law no longer exist, but imder the Acts of 4 Gop. lY. 
0 . 70 (1823), <& 6 and 7 Will. lY. c. 85 (1836) which 
constitute the present marriage laws of England, tiiough a 
marriage is not invalid because a license' is issued under a 
Utong name, any mistake of name, however slight, renders 
void a marriage celebrated after the pubUcation of 
It is said, in the report of the Boyal Coqmiisaion made Uuit 
year, that in all these forms of English marriages, the. m^i^ 
riage may be invalidated by a non^mplifibce with any of jthe 
requirements of ^e btu> Ftn instanee, if tim idaoe w^etq j^e 
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mftntage is 6elebiated is not tioiisemted or sot lipstf; 

Ge’it Ibe nUutu^e is e^cted.m soms'otiier locality thaa W^1re 
tiie bataiat bave been called, or if any othW 4rior aid^bg 
time <k pkce is made by the parties, that entirely Inva^^tes 
the tBMriiige, although, upon other grounds, there may be tio 
ohi)m>^ii8 whatever to it. 


I vrill not dilate- further on what may be deemed only 
matter introductory to the subject of the present discuatfO", 
Accustomed to the jurisprudence of a country where no 
fmnmal ceremony, civil or religious, is requisite to constitute 


a valid marriage, and every intendment is made in favour of 


legitimacy, it is difficult for me to comprehend a system of 
l^^slation which, for the mere object, moreover usually in- 
eflbetoal, of preventing improvident marri^es of spendthrift 
heirs, would sacrifice female virtue to family pride. It was, 
indeed, with no little astonishment that I read the following 
remarks, made in a debate of the House of Commons during 
the last session of Parliament: — “Suppose,” it was said, 
“ any gcnrieman in this House visited at a house m Scotland 

m 

where a young lady happened to be staying, and that he and 


the young lady took a walk together, and, in the course of the 


walk, he took a piece of paper out of his pocket, on which 
they wrote down a mutual promise to marry, though the piece 
ol paper mi^t be simply put back again into his pocket, and 
thbag^ hObody might be there at the time, and if the persons 
aftcvwerds fived in a certain way together, that would be 
a imlidlmurriage, although nobody might know of the hibt of 
the marriage for years afterwards.” It seems to me that, so 
htr- from tlds statement aiding the cause for which ' it wius 


httehd^, it oonelurively establishes ' the propriefy of -the'- 
jBkx^tdi law of marriage. I am very sore riiat thme is nd 
tfSbiitil||4' hi' my country that wou|d not, under riie’ hiets 
stiNh^W|Biolii>de the sentence of a valid marriage; nor is 
iheie hi any state of Aihei^ whiteh wodd enadt 

sneh •» WdutdenaUb 1he p«ffriiii;'if 
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wl^etiter of not it .ms tvidenood either by a priest or eiril 
officer. . ’■ ,'■ --■■'■ ''■ • ,, 

liyv^ alladed.to the English law of marriage, 1 ought nof 
to .Ipeve this br^noh of my subject 'without referring to tho 
recommendations of the Royal Commisrion, Though, for the 
resaoDS inoideutally suggested, I cannot. but think that tiier 
rights of . the weaker sex require the return, pure and rimple, 
to the old common law, very much I believe would be gained 
by providings as is proposed, that no m«Tiage celebrated by 
a minister of religion duly authorized or by a civil officer shall 
be declared void, for a non-observance of the conditions pre* 
scribed for the prevention of clandestine, illegal iqamages: 
and that the preliminary conditions relative to .residence, oou'- 
sent of parents, declarations required from the parties, shall 
only be directory. 

Where marriages take place in foreign countries, and espe- 
oially between persons of different nationalities, important 
questions of international law present themselves, about whiob 
the jttriq>rudence of England and America is not in acomrd* 
ance with that of the continent. While all agree that the law 
of the place of celebration mu8,t be observed, the Frmioh and 
other countries, where the rule of the personal status pmvails, 
subject their citizens to their own laws, when contracting. mar<> 
riage abroad. Frenchmen, who have not lost their nationality, 
have two conditions to perform : they most make the j^tibliopp 
tions in their commune, nnd obtain the consent theis 
parento. Neither the English nor American^ law pays anjr 
regard to these exterritorial requirements ; and tito ’cause^ 
quence is, that oases exist where parties haen bemt vil^w 
married in England or the tlnited Smtee, whose miuillfigee 
are deemed null m their own country. 

. jThe impediments thrown in the way of mstriagee alnfciid 
have induced, the passage (ff Acts of Pifidiameet, airihitti^ig: 
marri^atembeiMteai^ndeoimuhtM^theiV^^ cl wth^^ne: 
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fill. It would seem that this is a matter which requires a 
couTentional .arrangement, and so far as the United States and 
England are respectively concerned, it natundly falls within 
the scope of legislation required by the arrangements recently 
entered into by them, in regard to naturalization and its 
incidents. 

Though publicists are pretty generally agreed that it is 
the law of the husband’s domicile or the matrimonical domicile, 
and not the law of the place of the celebration of the marriage, 
which, in the absence of any express contract, is to govern 
the respective rights of the parties, at least as to personal 
property, ^there is no general accordance between them as 
to the effect of a change of domicile after marriage. 

In Story’s time, it would appear that no case had arisen 
in the English courts upon the point, as to what rule ought 
to govern in cases of matrimonial property where there is 
no express nuptial contract, and there had been a change of 
domicile. He refers to a case {Saioer v. Shnte, 1 Anstr. 63) 
where the Court of Chancery adopted the law of tlie actual 
domicile, though to the prejudice of the equitable provision 
which that tribunal was in the habit of making in favour 
of mmrried women domiciled in England. 

The actual domicile is the law of Louisiana now confirmed 
by Statute, as to all property acquired after removal into 
the state. And Judge Bedfield, the commentator of Story, 
contends for it as the suitable rule., in all cases. He admi.ts, 
howevmrj that the Court of Appeals of New York by 
a dmded vote had decided otherwise, holding that the 
rights of property between married persons continue to be 
governed, notwithstanding a chfmge of domicile, by the law 
of the place where the marriage was celebrated, and which 
was also* at the time the place of the domicile of the husband. 
Thia. is in accordance with the French role. 

Th^i^ ate two systems of law applicable, on the continent 
of Ewep^ td die rights .of married .persons, in neither of 
which if the. ii^vtdttslity of the wife suppressed, as by the 
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English Common Law, and though in many cases the husband 
exercises the administration during marriage, the wife’s rights 
of property under one form or other are retained, and the 
law affords her protection against the improvidence %f the 
husband. 

On the continent where the question of woman’s right 
to property arises, it is necessary to decide between the 
dotal regime, which is sometimes purely Roman, and some- 
times undergoes very extensive modifications, and the com- 
munity of goods which is of German origin, and which alsd 
exists under various forms. Nowhere are these systems 
obligatory, except in the absence of express contracts, which 
in some countries may be made even after marriage. The 
right to such marriage contracts is entirely in accordance 
with the exiiress terms of the law and not, as in England 
and America, in apparent evasion of it. 

By the Roman law, on which the modern dotal system 
18 founded, the husband had the sole management of the 
dowry given by the father to a daughter on the occasion 
of her marriage, but as a general rule the husband’s right 
to it ceased at the dissolution of the marriage, and it wad 
restored to the wife or her family. Moreover the constitu- 
tion of a dowry was in no wise essential to the validity 
of the marriage, and all the property not comprehended in 
the dowry was paraphernal, of which the wife remained 
proprietor and, over which the husband possessed no rights. 
By the French law there is the most entire liberty of 
arranging the interests of the parties by contract, subject 
only to the condition that it shall not interfere with the 
general policy of France, and particularly as respects the 
law of succession. No provision can be made favouring 
primogeniture or affecting the equality of descent among 
children. Not only may special stipulations be made, but 
the parties may in general declare whether they wiU marry 
under the law of cmnmnnity, tiie law of dowry (the gmieral 
feainres of which as- they existed in the Boman law 
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have described), or the law of separation of property, the 
Code providing the consequences to resnlt from the adop- 
tion of any one of these systems. 

Nor4li it necessary to adopt one of them in its entirety, but 

they may be modified or blended to suit the views of the par- 

_ / 

ties. In the absence, however, of any declaration the law of 
community, which may therefore be deemed the Common Law 
of France, governs. Under this law, the husband and wife 
become joint owners of all the personal property which they 
possess at the time of the marriage, as well as of all such 
property as they may acquire during the marriage, by succes- 
sion, or cyen by gift, unless the donor express the contrary. 
They are also joint owners of all the real property purchased 
during the marriage ; but such real property as is acquired by 
succession or gift, unless the donor declares otherwise, does not 
fall into the community. The husband has the sole manage- 
ment of the property of the community, and may sell or charge 
it without the concurrence of the wife ; he has also the 
management of all the property of the wife which is excluded 
from the community, but he cannot alienate such of her real 
property as is excluded, without her consent ; nor can he 
alienate by will the property that is included, beyond the 
share of it to which he will be entitled on the dissolution of 
the community. At the death of either of the parties, an 
Accoimt is taken of the properties and of the liabilities of the 
community, and the surplus is divided equally between the 
survivor and the representatives of the deceased.” 

Under the dotal system, the husband has, during the mar- 
riage, the management of all the property in dowry, but he 
cannot, either alone or conjointly with the wife, alienate or 
charge any of the real property, unless provision has been 
m^e for this j)urpose in the marriage contract. The wife 
may, however, under certain conditions, make provisions there- 
out fw the children of the marriage, or of a former marriage, 
and the ‘Couft will also permit the property in dowry to be 
sold, in certatii cases, such as for rclcasiii*^ the husband frorr 
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prison, &c. The wife hfMB the management and enjoyment of 
such part of her property as has not been settled in dowry, but 
she cannot alienate nor sue, in respect to this property, with- 
out the consent of her husband ; or, in the event of his refusal, 
without the permission of the Court.” 

Where the parties stipulate by their marriage contract that 
they will be separate in property, the wife retains the entire 
management and enjoyment of her property, both real and 
personal. Each of the parties contribute towards the expenses 
according to the terms of the contract ; if it is silent in this re- 
spect, the wife contributes a third of her income, though the Court 

may, in certain cases, order a larger contribution. The wife 

* 

cannot, by virtue of any stipulation, alienate her real property 
without the special consent of her husband, or of the Court, in 
case of his refusal ; and any general authority for this purpose 
given to the wife, cither by the marriage contract or subse- 
quently is void. The community may be confined to mere 
gains, leaving each party his own property, or there may be 
universal community which will include real estate as well as 
personal. The mere declaration that the parties marry without 
community does not constitute the separation of property so 
called, in which last case, as wc have seen, the wife has the 
separate control of her property in all respects, except that 
she cannot dispose of any real estate without her husband’s 
consent. In a marriage declared to be without community, 
the wife has not the right of administering her property, 
or receiving the income, which goes to the husband to support 
the expenses of the marriage; the husband retains the ad« 
ministration of the property, movable and immovable, during 
bis life, with the right of receiving all the personal property 
brought as her dot, or which accrues to her during marriage, 
subject to the restoration after the dissolution of the marriage 
or judgment of separation of goods* 

In the Spanish law the community is confined to the 
acquests, and. each party retains his or her own . property, 
and is liable for his or her own debts. However, where 
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there is no inventory made at the time of the marriage^ 
and there is no otlier means of distinguishing what belongs 
to each party^ the movables are considered as acquests, 
and subject to the rule of the community. If under 
the Spanish law the woman renounces the community be- 
fore the celebration of the marriage, she is married under 
a rule' equivalent to the rule of the separation of property 
and not of the French regime without community. The 
Spanish jurisprudence admits of a system similar to the 
French regime without community, ue. a regime in which 
the wife has neither the Jidvantages of community, nor those 
of the separation of property. But for this pui'posc it is 
requisite that such a regime be expressly stipulated in the 
marriage contract. The following are its consequences upon 
property. Tlie w.ife has no share in the acquests, neither has 
she the administration of her separate property, whilst in the 
absence of such stipulation she would retain that administra^ 
tion, as in the French system of separation of property. 

The wife’s dowry may be given her either by her parents 
or by third parties, and cither before or during coverture. 
Parents are bound to furnish a dowry equal to the “ legitime ” 
(the portion the party would by law be entitled to in the 
parents’ fortune in case of succession), deducting therefrom 
the property the bride may possess in her own right The 
obligation does not exist if she marries without their consent. 
All the property the wife acquires during coverture as gift, 
legacy, or succession, is joined to the dowry. The husband k 
the responsible usufructuary of the dowry. He has the ad- 
ministration of all personal property, but he has to give legal 
security for its value. Neither the husband, nor wife, nor the 
two acting together, can charge or mortgage the real estate 
forming part of the dowry, unless by authorization of a 
tribimiil^ and jointly. The husband is bound to supply the 
deficienpy created thereby in the dowry as soon as he is 
able to do so. 

The new Italian Code differs essentially from that of Franco 
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on this subject. It has established two regimes ^ the dotal and 
that of the community. They are both conventional, and 
there does not exist any legal rigimeu In the silence of the 
parties, the law does not assume the adoption of either. If 
there is no special contract of inamage, or if the contract does 
not ado])t either the dotal n'gime or that of the community, 
the property of the wife is governed by the paraphernal rule, 
which is identical with the French, except that the Italian 
law declares that the parties shall contribute to the household 
charges in proportion to their respective fortunes, while in the 
French law the woman contributes one-third. 

The Common Law of Germany, as well as the Codes of 
Prussia and of Saxony, fully recognizes the free right of the 
parties to make what contracts of marriage they please, 
with the same restrictions as those imposed by the French 
Code, of not interfering with the State policy, and these 
nuptial contracts may be made as well during the marriage as 
before. The parties may, by their contract, dispose recipro- 
cally in favour of each other of any portion of their succes- 
sions, saving the reserved rights of heirs, and these dispositions 
are irrevocable. They may, contrary to what the French Code 
permits, declare their marriage to be according to any of the 
local laws, customs, or statutes. The dotal regime has prevailed 
in the greater part of Germany, and is that of the Austrian 
Code, as it is also of the liavarian. But the principle of com- 
munity is the law in a great part of what constitutes the 
Prussian States. 

The legal community varies in the different countries where 
the law of the community prevail^. It is universal and com- 
prehends all the projicrty, real and personal, in many of the 
States. All the laws accord to the widow, as long as she does 
not marry, certain rights in the property of her husband, 
cither for her life or in full property. The wife may alienate 
her real estate without the special oonsent of her husband, 
unless the local law subjects her to marital authority. The 
dotal character of the property belonging to the wife is not 
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presualed. The husband must prove that the dotal property 
is not paraphernal. If the doi is in danger^ the wife may claim 
against third parties the restitution. The wife or her heirs 
have a general mortgage upon the property of the husbaad for 
the restoration of the dower^ and they have a legal mortgage 
upon the property of the husband for the restoration of the 
paraphernal property! 

In Prussia^ by marriage the administration of the property 
of the wife is confided to the husband^ except so far as it 
is reserved to her by the law or by matrimonial conventions. 
What property each party contributes towards the expenses 
of the establishment is under the administration of the hus« 
bandj but in the property reserved to the wife is included 
everything that relates to her personal use, the nuptial gift 
(morgengabe) and whatever is embraced therein, and she has 
the administration, usufruct, and free disposition of her re- 
served fortune. The savings made by a msirried woman 
from her reserved fortune belong to her. The immovables 
and capital inscribed in her name and which she has acquired 
from an industry separate from that of her husband, form 
a part of the general contribution (apport), unless she carries 
on a commerce exclusively with her reserved means, and 
there is a stipulation to the contrary. The authorisation of 
the husband for her to sue in a court of justice, when the 
matter relates to her reserved fortune, is unnecessary* The 
husband exercises all the rights and duties of a life owner 
over the property of the wife not reserved, but he cannot 
alienate it or charge it, nor dispose of the capital inscribed 
in ber name, without the consent of the wife. But there are 
eases — as those of indispensable repairs — where the tribunals 

will interpose if the wife refuses. The husband has the dis- 
• * 

pot^ of the personal property set apart for the maintenance 
of the family, but he cannot dispose of the reserved personid 
property. The wife cannot take away from the husband 
the adminiatration of her portion of the property set apart 
for the common support, unless she provides for his support 
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and that of the children in a manner conformable to their 
condition. When the debts of the wife were made before 

I 

marriage^ her creditors can pursue their claims against her 
person and all her property^ but if these debts have been 
concealed from the husband, and reduce the contri])ution 
for the common support, he may have recourse to her re- 

m 

served fortune. Community of goods docs not exist among 
the parties, except when established by provincial law. The 
parties may at all times make mutual contracts of inherit- 
ance respecting their successions, and revoke them, but the 
wife must in this case be assisted by counsel. The dower 
consists of a pension allowed to the wife by tlic husband 
for her support during her widowhood. The wife has a 
right to the personal property belonging to the household 
establishment, which includes her outfit entire, the furni- 
ture for ordinary use, provisions, &c. The half of the here- 
ditary portion, fixed by the law, to the surviving husband 
or wife, is regarded in the same light as tlie shares of the 
heirs, &c., and subjected to the same rules. Before the 
division of the property of the husband or wdfe, the survivor 
resumes possession of Iiis or her own property. 

In Saxony, the general rule, where there is no contract, is 
that the husband has the usufruct and administration over the 
fortune which the wife possesses at the conclusion of the mar- 
riage, or acquires during marriage. He is responsible for fraud 
or negligence. There arc provisions respecting the dot^ which 
is the aggregate of what is given or promised by parents or 
third parties, as tlie portion to be applied on behalf of Ihe wife 
to the. common support of the family. There is an obUgatiou 
on the part of the parents to furnish to the future wife a 
portion conformable to their fortune, and to the position of the 
husband. The obligation to furnish a dot^ however, does not 
exist if the diaughtcr has a sufficient fortune of her own, or if 
she marries without consent. With respect to what the wife 
acquires for services, which have no reference to the ai&its of 
the family or to her husband’s position^ she has the property 



104 


The Hon* W. J5. Lawrence 


of it, but the husband has the administration and use. If the 
wife has given such acquests to the husband to be employed 
for the purposes of the family, or has herself employed them in 
that W'ay, she cannot, after the dissolution of the marriage, 
reclaim them* In order to be valid against a third party, the 
usufructuary title of the husband need not be registered. If 
the property of the wife is delivered to the husband with 
a statement of its value, he is responsible for it, and must 
replace it according to the indicated value. Neither of the 
parties is obliged to fulfil, out of his own property, the engage- 
ments of the other. AU the engagements of the wife, validly 
contracted before or during marrijige, must be discharged out 
of her own fortune, tliougli it is only in certain cases that her 
reserved fortune is liable for those contracted during mar- 
riage. In case, by a bad administration, the husband puts in 
danger the fortune contributed by tlie wife for the common 
support, she may ask that tlie administration be given to her ; 
and, in case of bankruptcy, the wife may reclaim her fortune 
according to the inventory. The right of the husband to the 
administration and use of the fortune, which the wdfe brings to 
the common support of the family, cx])ires with the dissolution 
of the marriage. The husband is required, immediately after 
the dissolution of the marriage, to restore according to the 
regulations regarding the usufruct, the fortune which the wife 
had brought to the marriage. Contracts, by which the conse- 
quences resulting from marriage are determined or changed, 
may be made before or during marriage. If the wife has 
reserved with the consent of the husband the free disposition 
of her fortune or of a part of it, or if a third party, who 
has given a fortune to the wife, has decided that the wife shall 
have the free disposition of it, the wife may, in the absence of 
any other clause, dispose, without the co-operation of the 
husband, of the property thus reserved, administer it, and use it 
in any way for her own purposes. If the husband and wife agree 
to admit the general community of the goods, all the fortun 
which they both possessed at the conclusion of the marriage, 



On Marriade LaHo. 


105 


01* which has been acquired since, becomes, if no other stipu- 
lation exists, common, without any other form, from the tinle 
of the conclusion of the contract; and if the contract was con- 
cluded before the marriage, from the time of the marriage. 
The mere acceptance of the community of property confers a* 
right to the inscription in the registers of landed estate or of 
mortgages of the things and rights, the acquisition of which 
ordinarily requires such an inscription. 

The Austrian Code of 1811 is one of the best systems of 
jurisprudence in Europe. It applied, till the recent legislative 
separation of Hungary from the Cis Leithan provinces, to the 
whole empire. The regulations as to the obligations of the 
parents to furnish a dot arc similar to those of the Saxon Code. 
The dower or nuptial gift is what the husband or a third party 
gives to a bride as a supplement to the dot. She has not the 
enjoyment of it during marriage and only acquires the pro- 
perty in case she survives her husband. No dowry in the 
nature of a wife’s dot is due to the wife, but as the future 
wife has a right to a dot upon the fortune of her parents, 

t 

so the parents of the future husband ought to provide him 
an establishment proportionate to their fortune. The morgen^ 
gabc is the present which the future husband promises to give 
to his wife the morrow of the marriiigc. When it has been 
stipulated, it is presumed in case of doubt that it has been 
given within the three first years of tlio marriage. The mar- 
riage does not of itself establish a community of goods 
between the husband and wife. It should be stipulated by 
contract ; the form and extent arc determined by the Code. 
Tn default of express stipulation, each of the married parties 
preserves his rights of property and of the increaso of the 
acquests during marriage. There is no community between 
the parties. The husband is presumed to be the administrator 
of the property of tho wife, if she makes no objection. The 
husband is in this respect considered as the responsible man- 
datory of the fund or capital only ; but he is not required 
to render an account of tho income received during marriage. 
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Unless there^ are stipulations to the contrary, his accounts are 
considered, to he liquidated to the day when his administration 
ceases. The administration of the wife’s fortune may, in case 
of danger for the doty be taken from the husband, even 
^although it had been granted to him by express contract. 
The widow is entitled to a dower from the time of the 
death of the husband, which should be paid to her quarterly, 
in advance. The widow who marries again loses her dower. 
The validity or nullity of gifts between the husband and wife 
are regulated by the general rules relating to gifts (donations). 
The husband and wife may make dispositions in favour of 
heirs, or make themselves mutually heirs to one another. 
They may conclude an agreement respecting the succession 
by which they reciprocally promise and accept the gift of 
their fortune. To these agreements respecting succession 
between husband and wife the dispositions relative to contracts 
in general are applicable. Many of the provisions of the Code 
apply to the dissolution of marriage by divorce. 

I have given a reference to some of the provisions of the 
laws of the principal states of the continent as to mamed 
women’s property, to show that the English and American 
system, based on the merging of the existence of the wife 
in that of the husband, is altogether exceptional. And in 
this connection it cannot fail to be noted, that whatever arc 
the rights of the parties independent of contract, and what- 
ever may be their capacity to contract, it is openly avowed 
in the law itself, the duty of the judges being to expound 
the law provided for them by the legislature, and not to 
exercise their ingenuity to evade it. In modern times the 
separation of the executive judiciary and legislature has been 
ill fdl constitutional governments deemed essential to the 
security of persons and 2)rop0rty. , To what extent the usiir- 
parioM. of Courts of Equity hare been carried in the adop- 
tion of a system at direct variance with the Common Law, 
was ftilly explained in the testimony given before the com** 
mittee of tho House of Commons by Mr. Westlake and 
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Mr. Hastings. But though they have prevented hardships^ 
exceptional mitigations from such sources can afford no just 
apology for the retention of laws radically wrong in priU'* 
ciple^ nor is it for judges to supply or correct the omissions 
of the legislature. Indeed^ the very existence of two in- 
dependent jurisdictions administering the law of a country 
is ail anomaly^ for whicli it is impossible to find anything 
but a temporary justification. The system of uses and 
trusts, on which English professional reputation has been 
so much based, has only served to render complicate the 
rights of parties. Forbidden by the French Code, they are, 
notwithstanding the prestige of centuries, no longer admis* 
sible in several of the United States, Though innovations 
were introduced by the pnetors which relaxed the severity 
of the decemviral laws, yet the equity of Rome, to which 
it has been attempted to assimilate the English Chancery 
jurisdiction, even when most distinct from the Civil Law, 
was always administered by the same tribunals. The pnetor 
was the chief Equity judge, as well as the great Common 
Law magistrate, and the Roman law, such as it has come 
down to us from Justinian, consists of one uniform system. 

There is this great difference between the contract? else- 
where made and English marriage settlements^ that the 
former, whether they refer to any known rigim^ or contain 
special provisions, arc made between the actual parties, and 
do not require the interposition of third persons, or trustees, 
on whose solvency and fidelity the rights and interests of 
the woman may essentially depend. By the law of England, 
and of the States of the American Union, whose jurisprudence 
is based on the Common Law, we well know that ail the real 
estate of the wife is during marriage under the absolute 
control of the husband, and that he is entitled to the entire 
profits. In the case that a child has at any time been born 
during the marriage, he is entitled to the entire property 
during hia own life. Tim ancient law provided some pro^ 
tection for the wif^^s interest in the very inability of the 
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transfer of her real estate, but that is now removed by the 
Act ojf 3 & 4 Will. IV. c. 74, which without giving her 
any control over the proceeds, authorises a married woman 
with the concurrence of her husband to dispose of her real 
estate by deed. Of terms of years or leasehold property, the 
husband is not only entitled to the profits and management 
of them during his life, but he may dispose of them by any 
act daring coverture, and if he survive her they arc abso- 
lutely his. The only restriction on the hiisband^s absolute 
property is that he cannot bequeath them by will, and that 
in case he has made no disposition of them and his wife 
survives him they remain to her by her original title, and 
do not go to his executors. As to the personal chattels of 
the wife belonging to her at marriage or accruing to her 
during coverture, they become absolutely her husband’s, and 
such is practically the case as to clioscs in action, unless he 
dies before they are reduced to possession. If she dies first 
they are not less absolutely his, in consequence of the techni- 
cality interposed of his taking them as administrator. Wo 

I 

find enumerated among the exceptions to the absolute right 
of the husband to his wife’s property, her paraphernalia. We 
musifnot however confound that term as employed in the 
English law with the paraphernal property in the continental 
codes to which we have alluded. In the English law it only 
means her best apparel and ornaments suited to her degree, 
if not disposed of by her husband in his lifetime. 

From the very restricted provisions of the recent Acts of 
Parliament, passed for the relief of married women, wo may 
clearly infer the difference of policy between the English and 
the continental legislation. The relief thus provided is merely 
that; if the husband deserts his wife without reasonable cause, 
she may obtain from the justices at petty sessions, or from the 

V 

Judge 'Ordinarj, an ordcr^ under which any money or pro- 
periy she may acquire by her own lawful industry or become 
possessed of aft^r his desertion, will be protected, and belong 
to her as H dm were a feme sole. Even in the last edition of 
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Stephen’s Commentaries, dower is enumerated among the 
compensatory advantages given to woman foa the abandon* 
ment all her rights of property and person. It is true^ the 
paragraph says, as to it, unless some step has been taken to 
defeat or abridge her right.” Dower, under the Common Law, 
at a time when property was almost exclusively confined to 
real estate, was a most important provision for a married 
woman who should survive her husband. But when personal 
property came to constitute a large portion of the accumulated 
wealth of the country, instead of endowing the wife from it 
also, her interests in her husband's stocks and other money 
investments was left to depend on intestacy or his inclination, 
as evinced by testamentary dispositions, while the old Common 
Law right in his real estate has been practically abrogated. 
By the Common Law, as it formerly existed, a widow was 
entitled to the third part in value of all lands and tenements 
of which her husband was seized at any time during cover- 
ture, and which any issue that he might have had by her 
might have by possibility inherited. And such is generally 
the law in America to this day, as to all property held by the 
husband, in the conveyance of which the wife has not united. 
Indeed, I notice in the Act passed in Michigan, in 1867, that 
the wife expressly retains her Common Law right of dower, 
while the husband loses his Common Law right of curtesy ; and 
I am not aware of a single case in which, in giving her the 
control over her own property, the rights previously existing 
on the property of her husband have been taken from her. 
It is worthy of note that, by the general statutes of Massachu- 
setts, the consideration paid the wife for releasing dower is 
put on the same footing with her earnings, both being made 
her separate property. 

In 1836 an Act of Parliament was passed, by which, with- 
out making any equivalent for it, it was provided that all 
dispositions of a husband’s land (whether absolute or partial, 
and whether by conveyance in his lifetime or by will), and 
all debte and incumbrances to which such land might be 



110 


The Hotu W. B. Lawrence 


subject^ should be valid and effectual^ as against the right 
to dower. 

That it is men^ not women, who make the laws, may be 
inferred from the fact that, while dower was virtually ab- 
rogated, the incumbrance arising from the tenancy by curtesy 
was retained. Indeed, we find it preserved in the existing Bill, 
for which, as respects marriages hereafter to be concluded, it is 
difficult to suggest a reason. Why not, at all events, place 
the curtesy of the husband on the same terms as the dower of 
the wife, which the husband may exclude by testament, while 
the curtesy still extends to any real estate to which the wife 
may be entitled at her death ? 

The provision as to personal jjroperty in case of the death 
of the wife intestate, in giving to the husband the same dis- 
tributive share as the wife would take in case of his death, 
seems to be an improvement on the Acts passed by the 
American States. They, in many cases, leave the old laws 
untouched, so that in such cases the husband gets the whole. 

The general features of the Married Women’s Property Bill 
are that a married woman shall be capable of holding, 
acquiring, alienating, devising, and bequeathing real and per- 
sonal property, and of suing and being sued as if sBe were a 
feme sole. Having the same Common Law the States of the 
American Union may have with England a reciprocal advan- 
tage of learning by the experience of one or other country the 
effect of any change in legislature before adopting it itself. 
It was only in 1840, that Vermont set the example of 
derogating from the marital claims to the wife’s property. 
That example has been followed by a very large portion of 
the other States of the Union. 

The very full investigation before the Committee, and 
which will be found in the report on the Married Women’s 
Property Bill, renders it unnecessary to examine the laws of the 
different States in detail. I will merely refer to those of New 
York, as being the most important State, and the one with 
which citizens of other countries are most brought in contact. 
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An Act passed as early as 1840, amended in 1866, allows a 
married woman to effect insurance in her own name or in the 
name of a third person for her sole use on the life of her hus- 
band, the amount to be payable to her on his death or to her 
children in case of predecease, free from the husband’s 
representatives or creditors. The only restriction is that 
the exemption shall not apply where the amount of premium 
annually paid out of the funds of the husband exceeded three 
hundred dollars. 

By the Act of 1848, it was declared that the ^^real and per- 
sonal property of any female, who may hereafter marry, and 
which she shall own at the time of marriage, and the rents, 
issues and profits thereof shall not be subject to the disposal of 
her husband, nor be liable for his debts, and shall continue her 
sole and separate property as if she were a single female. The 
real and personal property, and the rents, issues, and profits 
thereof, of any female now married shall not be subject to the 
disposal of her husband, but shall be her sole and separate pro- 
perty as if she were a single female, except so far as the same 
may be liable for the debts of her liusband heretofore con- 
tracted. Any married female may take by inheritance, or by 
gift, grant, devise or bequest from any person other than her 
husband, and hold to her sole and separate use, and convey 
and devise real and personal property^ and any interest or 
estate therein, and the rents, issues and profits thereof, in the 
same manner and with like effect as if she were unmarried, and 
the same shall not be subject to the disposal of her husband 
nor be liable for his debts.” 

By the subsequent Acts of 1860 and 1862, it was declared 

the property both real and personal, • which any married 
woman now owns, as her sole and separate property; that 
which comes to her by descent, devise, bequest, gift or 
grant ; that which she acquires by her trade, business, labour 
or services, carried on or performed on her sole or separate 
account; that which a woman married in this State owni 
at the time of her marriage, and the rents, issues and pro- 
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ceeds of all such property, shall, notwithstanding her mar- 
riage, be and remain her sole and separate property, and 
may be used, collected and invested in her own name, and 
shall , not be subject to the interference or control of her 
husband, or liable for his debts, except such debts as may 
have been contracted for the support of herself or her chil- 
dren by her as his agent. A married woman may bargain, 
sell, assign and transfer her separate personal property, and 
carry on any trade or business, and perform any labour or 
services on her sole and separate account, and the earnings 
of any married woman from her trade, business, labour or 
services, shall be her sole and^ separate property, and may 
be used or invested by her in her own name.” It is also 
provided that any married woman may convey her separate 
property, sue and be sued, and bring actions for injuries to 
her person or character in her own name. Her bargains 
are not binding on her husband. By an Act of 1862, the 
wife is made liable for costs for suits brought by her but 
of her separate estate, and a judgment in a suit brought 
against her may be enforced by an execution against her 
separate estate. 

The mother’s assent in writing is made necessary, with 
the . husband’s, to the binding of a child to service or to 
apprenticeship. An Act of 1851 allowed married women 
to vote at the election of directors or trustees of any in- 
corporated company of which they may be stockholders. An 
Act passed in 1863 allows the wife to administer without 
the husband, under letters of administration. 

So long ago as the revision of the Statute Law which came 
into operation in 1830, the State of New York abolished 
the whole distinction between legal and equitable titles, 
declaring that’ by no devise shall there be a mere formal 
tnut in land. Among the few purposes, however, for which 

exptw trusts were permitted was that of receiving rents 

** * 

and profits of land« and applying them to the use of a pen- 
sion for life or for a shorter period. An Act passed in .1849, 



On Marriage Law. 


118 


enables married women^ whose property in compliance with 
the ancient legislation was put in trusty and which was 
embraced in the above exception^ to' resume the control of 
it. It allows the conveyance to a married woman by the 
trustee of any property held in trust for her^ on the request 
of the married woman, and a certificate of a justice of the 
supreme court as to the woman’s capacity to manage her 
property. By the same Act it is declared that all contracts 
made between persons in contemplation of marriage shall 
remain in full force after such marriage takes effect. ^ 

There is one comment which I would make^ as well on your 
Bill as on the American Acts. Where the husband took all 
his wife’s property as well as his own, there was no one but 
himself to whom to look for defraying the expenses of the 
household. If her property is preserved to her, there is no 
reason why she should not contribute to the common m4nage^ 
This is, in one form or other, the rule of continental Europe. 
In France, when the marriage is under the separation of 
goods, she is required to pay one-third. 

The Italian law, however, in leaving all her property, in the 
absence of any contract to the contrary, declares the contribu'* 
tion shall be in proportion to the respective means of the 
husband and wife. To me, this appears the suitable rule. 

It may not be irrelevant to state, as intimately connected 

with the subject of these remarks, that Statutes exempting 

homesteads^ from judicial sales now exist in a majority of the 

states of the American Union. Among others, in Ohio, 

Illinois, New York, Wisconsin, Massachusetts, Texas, Maine, 

California, Michigan, New Hampshire, Iowa, Vermont, and, 

in a qualified manner, in Mississippi, Pennsylvania, Indiana, 

and Louisiana. In a number of the states — ^Texas, Wisconsin, 

Indiana^ and California — such exception has been made the 

subject of express constitutional provision. In all the states 

• 

the extent of the ground of the homestead, or the vatWf is 
limited; sometimes both, and there is a restriction as to 
alienation ; the husband, if married, being prohibited from 

VOT., XXIX. — NO. LTII. I 
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selling or conveying the homestead, unless the^ wife concurs 
and signs the conveyance. 

The leading object of the homestead exemption is to protect; 
and preserve the home — a home,” according to the language 
of the decisions, not for the husband alone, but for his wife 
and his children, a place where they may live in security 
beyond the reach of finance and fortune, and the demands 
of creditors.” The provisions of the Act are especially de- 
signed to guard the wife and children against the neglect, 
the misfortunes, and the improvidence of the father and 
husband. The homestead policy has, moreover, a political 
bearing. ^‘The design,” says the Supreme Court of Texas, 
is to protect citizens and families, not simply from desti- 
LTdti to cherish those feelings of • independence so 
essential to the maintenance of free institutions.” On tho 
death of tlie husband, if the ri^ht of the homestead survives 
to the widow and family, the law will protect them in the 
enjoyment of such rights from unjust interference on the 
part of either the heirs-at-law or general creditors. 


Akt. VI.— MR. JUSTICE HAYES. 

rPHE subject of the present memoir affords an instance of a 
man of great talents and acquirements, and of deservedly 
high reputation as a lawyer, being little known beyond the 
circle, of his own profession. Considering how much of the 
work of the Bar is done in public, this may seem extraor- 
dinary in the case of a distinguished member of that profession. 
Such Was the case, however, with the late Mr. J ustice Hayes, 
who, although his attainments, general as well as professional, 
welrC at once varied and extensive, — he was a sound scholar, 
posusesa^ of gteat information, and was one of the wittiest of 
men,^yCt as he was never in Parliament, had not appeared 
as a leader in many remarkable sensation cases, and as his 
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career on the' Bench was very briefs but few persons not 
belonging to the legal profession were aware how very gifted 
a man was the individual whose biography we are about to 
record. 

Mr. Justice *Hayes was born al Judd Place^ in London^ in 
the year 1805. His father was a Roman Catholic^ his mother 
a Protestant^ and in virtue of a compromise^ not uncommon in 
such cases^ the boys were brought up in the faith of the father^ 
and the girls in that of the mother. Accordingly^ the subject 
of this memoir was educated partly at the school at Highgate 5 
and partly at the College of St. Edmund’s, at Ware. Even- 
tually he determined upon the law as his profession, and he 
became an articled clerk to the late Mr. Patterson, of 
Leamington, an eminent solicitor of very high character, and 
who, although a Roman Catholic, enjoyed the confidence of 
the Conservative party as their agent for the district in 
Warwickshire in which he resided. 

Mr. Hayes early renounced the Roman Catholic religion, 
and became a member of the Church of England. On com- 
pleting his articles with Mr. Patterson he determined on 
becoming a member of the higher branch of the profession, 
and accordingly, in November, 7'^24, he entered the Middle 
Temple as a student. On the completion of bis terms he 
commenced practice as a special pleader, for which his sin- 
gularly acute mind peculiarly qualified him. It does npt 
appear, however, that he pursued this occupation very long, 
as he was called to the Bar by the Middle Temple on the' 
29th of Janizary, 1830. 

Mr. Hayes selected the Midland as his circuit, and regu- 
larly attended the Warwickshire Sessions until he received 
the coif. At the time he joined the Midland Circuit several 
distinguished members of the profession, who afterwards 
attained high judicial station, were members of that body. 
Among them were — Mr., afterwards Lord, Denman, Lord 
<3hief J ustice of England, Mr. Serjeant Vaughan, afterwards 
one of the"Barons of the Exchequer, Mr. Seijeant Goulburn, 

I 3 
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Mr. Balguy, and Mr. M. D. Hill, afterwards Commissioners of 
the Court of Bankruptcy, Mr. Waddington, afterwards Under- 
secretary of State for the Home Department, and Mr. Mellor, 
now one of the Judges of the Court of Queen’s Bench. 
Mr. Hayes soon rose into extensive practice as a junior, 
both at sessions and on the circuit. In sessions’ appeal cases 
he was peculiarly successful and very largely employed ; and 
this class of business, at that period, formed a very lucrative 
portion of the duties of a junior barrister. Mr. Hayes’s 
practice continued steadily to increase as his leaders on the 
circuit were promoted to the Bench, and as the attornies 
obtained experience of his ability and assiduity. During the 
year 1839 he married Miss Sophia Anne Hill, daughter of 
Dr. Hill, of Leicester, who survives him, and by whom he 
leaves a family of four sons and four daughters. In the year 
1856 he was raised to the degree of Serjeant-at-Law, and in 
' 18b0 he obtained a patent of precedence, to rank next after 
Mr. A. J. Stephens, Q.C. Soon after this he was appointed 
Recorder of Leicester, and on the promotion to the Bench of 
his old friend and colleague Mr. Justice Mellor, he divided 
the lead of the Midland Circuit with a brilliant atid popular 
advocate, the late Mr. Macaulay, whose premature death 
wUl long be remembered with regret by his friends and 
companions in circuit life. Shortly afterwards came' the 
remodelling of the Northern and Midland Circuit, and the 
dismemberment and vivisection of the latter learned body. 

For ordinary cases before a common jury, Mr. Serjeant 
Hayes was not so well adapted to be successful as many 
"^ho were considerably his inferiors in general ability and 
legal knowledge. His reasoning was too subtle for unedu- 
cated minds to comprehend; and his wit, which was very 
keen and very abundant, was far too refined to tell with 
themjjas he intended. And although his speech was fluent, 
bi^^ji^ahner was unimpressive, and gave some persons the 
of his not being thoroughly in earnest. Before a select 
^<^epce, wb<l,CPuld "thoroughly appreciate his argument and 
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Kis satire^ where every word and gesture told to the very 
utmost^ — a speech at a circuit Gourt5 or at a judges’ dinner*— 
Hayes shone forth as an orator^ to whom it was perfect 
extasy to listen. For a certain class of important cases at 
the Bar^ such as the defence in a libel or breach of promise 
case, before a special jury who could enter fully into his 
subtle argument and exquisite raillery, he was more pecu- 
liarly, and indeed eminently, qualified to shine. In another 
case of a very different kind where he had to lead, and 
which was thrice tried, twice on the Midland Circuit, at 
Derby, and once at Guildhall — the celebrated Matlock Will 
Case — Mr. Serjeant Hayes was eminently successful, a result 
to which his profound knowledge of the law, especially of real 
property, and his acute and masterly dissection of the evidence, 
alike contributed. This case was in its different stages three 
times before the Master of the Rolls, once before the Lords’ 
Justices, once before the House of Lords, and once before the 
Lord Chancellor. Mr. Serjeant Hayes, who contended that 
the disputed codicils and testamentary papers were forgeries, 
and whose case was one of circumstantial against positive evi- 
dence, argued on each of these occasions for the defendants. 
The case of the plaintiffs was supported by the most ample 
means, and Mr. Serjeant Hayes was, in the course of these 
various hearings, opposed by nearly all the greatest lawyers 
and advocates of the Equity Bar, as well as by very dis- 
tinguished Common Law counsel. His arguments, on all 
occasions, were of the most masterly order, and displayed in 
the highest degree a remarkable union of some of the 
greatest forensic qualities. His speeches were marked by 
close reasoning and sound logic, by a deep knowledge of 
human nature, by a keen and telling wit, by a happy raillery 
which made the audience feel how true it is that — 

Bidiculum acri 

Plus potest— 

and by a power of interweaving into a harmonious and con- 
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sistcut fabric^ a most complicated tissue of minute and almost 
trivial circumstances^ and of giving life and colour to every 
2>ortion of the structure5 such as have very rarely indeed 
been equalled by any advocate. Amongst his many antago- 
nists in that remarkable case was Sir Hugh Cairns, whose 
arguments on behalf of the plaintiffs Mr. Serjeant Hayes 
was accustomed to consider as amongst the most masterly 
efforts of forensic ability to which it had ever been his 
fortune to listen. 

Shortly after the j)assing of the Act in 1868, for con- 
stituting the superior courts the tribunals for the trial of 
election petitions in the j)lace of committees of the House 
of Commons, and by which additional judges were to be 
appointed, Mr. Serjeant Hayes was selected as one of 
them, an appointment which gave universal satisfaction to 
the profession, and conferred great credit on Lord Cairns,, 
who was then Lord Chancellor, as Mr. Serjeant Hayes, 
although known to be of Conservative bias, had never taken 
any active part in politics, or attempted to obtain a seat 
in Parliament, while uj)on the great questions affecting 
the Irish Church which were then imj)ending, his opinions 
were always clearly and unhesitatingly expressed in 
favour of the j)olicy which has since been carried out 
by Mr. Gladstone. lie was on one occasion, we believe, 
strongly solicited to offer himself as a candidate for the 
borough of Warwick, but declined to do so. In many 
respects he was qualified to make an effective speaker, espe- 
cially on the opposition side, in the House of Commons. 
As it is, ho owed his promotion to the Bench entirely to 
his reputation as a lawyer. Although his name does not 
occur very frequently in the reports as a leader in important 
oases in Westminster- Hall, nor on the circuit so prominently 
as that of some other men, the depth and soundness of his 
legal knowledge was proved by the frequent resort which 
waa had to him for his opinion on the cases laid before 
, him^ the surest test of the .acquirements of a practitioner^ 
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aii^l an excellent preparation for the duties of the Bench; 
a branch of practice, however, which though very laborious 
and responsible, is far from being as lucrative as it deserves 
to be. Mr. Serjeant Hayes received notice of his appoint- 
ment as one of Her Majesty’s Judges of the Court of Queen’s 
Bench on August 9, 1868. He was sworn in during the 
course of that month, and shortly afterwards received the 
honour of knighthood. 

Sir George Hayes selected his old ijircuit, the Midland, 
as the first on which he should appear as a judge, which he 
accordingly did at the Spring Assizes of 1869, and Warwick, 
where he had practised so many years at sessions, is now 
the first town at which the judge arrives. He here received 
the hearty congratulations of his numerous friends in that 
county, who were highly delighted by his well deserved 
promotion ; and at Nottingham, a highly complimentary address 
was presented to him by the professional body of that town 
and county. At the Summer Assizes of the same year, he 
was appointed to go the Northern Circuit, the business of 
which was very heavy, especially at Manchester and Liver- 
pool. The relaxation afforded by the long vacation to one 
of the junior judges is but partial and of short duration. 
The circuit came to an end on the 27th August. In the 
following month he had to attend several days at the Old 
Bailey, and long before the ostensible end of the vacation 
his daily attendance at chambers had beguri again., lie 
appeared, however, to have entirely recruited his strength, 
and when he took his seat in the Court of Queen’s Bench 
on the first day of Michaelmas term last, those who knew, 
him best would have asserted with the greatest confidence 
that his chances of long life and vigorous health were ex- 
cellent. But these happy anticipations were doomed to 
early and sudden disappointment.* 

Mr. Justice Hayes had for some ten or eleven years 
lived at Esher, and was in the habit of travelling every day 
to London and back again by the railway. On Friday 
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litorniDg^ November 19, he left his home at the usual time in 
his usual excellent spirits. But" he never saw that home 
again. He was detained after his arrival at Westminster 
Hall, by some business which prevented him from taking 
his seat for half-an-hour after the usual time ; but he sat 
in the Bail Court and tried cases, from half-past ten till 
between four and five. At the close of the buisiness of the 
day, he retired as usual to unrobe. He then heard a summons 
which occupied some considerable time, and then, business 
being at an end, he turned his thoughts homewards, and with 
his usual alacrity of manner and motion, unrobed and began 
to put on his ordinary dress, when a sudden hesitation and 
feebleness of manner attracted the attention of those about 
him. He could not tie his cravat. Urged to sit down, he 
protested he should be better in a moment, and spoke of 
the atmosphere in which he had sat all day, which had 
been pestiferous, even for the Bail Court. He swallowed 
a glass of water, and still insisted that nothing was amiss. 
But the voice lowered, the sjieech quivered and faltered, the 
arm :and h^i^d hung helplessly down — the hand of the last 
enemy was upon him — and the strong frame and the vigor- 
ous mind which had been the envy of younger men, the 
cheerful and even temper, which had been the delight of 
family and friends, had all done their last work. Paralysis, 
in the opinion of the eminent physician, Dr. George J ohnson, 
who attended him in his last illness, directly attributable to 
the foul air he had been breathing for so many hours, had 
stricken him down, and he lay in the. judges’ robing room 
at Westminster, but half conscious of what had happened. 
Ho was removed in the course of a few hours to the West- 
minster Palace Hotel, where those who loved him best were 
soon at his bedside, to pass some days in those alternations 
of hope and fear, so well known to those who have watched 
the last flickerings of the expiring tfame of life. The case, 
however, ivas beyond human skill or art, and beyond - the 
restorative energy even of his strong constitution, and almost 
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with the last stroke of ten on the , night of Wednesday, 
November 24, 1869, he breathed his last, and left the 
world poorer and blanker to many and many a heart. 

It is needless to express the deep and universal regret that 
was felt at the loss of one so gifted, so amiable, and so widely 
beloved. It only remains that we should endeavour to afford 
a fair summary of his character as a judge, as an advocate, 
and as a man. Considering the short period that he presided 
as a judge, it is very difficult to form a correct estimate of his 
judicial qualities ; as he had hardly had time to find himself 
at home in his new duties when death deprived him of the 
opportunity of evincing the capacities he possessed. We could 
point to several men who left a high judicial reputation behind 
them that would have been thought of but lightly had they 
been allowed only a year to obtain experience of the duties 
of a judge. Moreover, Mr. J ustice Hayes was exactly one 
of those men for whom this experience was especially re- 
quisite, in order to qualify him for the complete discharge of 
judicial functions. In addition to being of a very sensitive and 
nervous temperament, he had that failing, very common to men 
of genius, but from which minds of a lower grade are generally 
exempt, of distrust in his own abilities, which made him 
occasionally appear hesitating and perplexed. The ideal of 
perfection in the mind of a man of real ability will be a standard 
to which even he is unable successfully to attain so as to 
satisfy-his own mind. The ideal of perfection in the mind of 
an ordinary man will be a standard which he is able easily to 
reach, and he is, therefore, abundantly satisfied with his own 
performance. Lord Chancellor Eldon was as full of doubts as 
Lord Chancellor Campbell was free from them. The. very 
acuteness and subtlety of Mr. J ustice Hayes’s mind would 
often conjure up diflSculties and perplexities which would not 
present themselves before one less highly endowed. A judge 
who does not obtain his promotion until the late period in life 
at which Mr. Justice Hayes was raised to the Bench, peculiarly 
itands in need of some experience in his new duties before hie 
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ability efficiently to discharge them can be fairly tested. Of 
his profound knowledge of the law no doubt can be entertained ; 
of his ability to apply that knowledge we are equally well 
assured. The defects which stood in the way of the develop- 
ment of those endowments in the manner that some persons 
might have expected^ were physical rather than intellectual, *and 
principally those which time and experience would alone and 
amply cure. That acuteness of mind^ and that refinement of 
wit which we have already remarked to have rendered him 
occasionally unintelligible in his addresses to a common jury^ 
would also operate prejudicially in making his charges to them 
as a judge correspondingly obscure. But we have been struck 
with the same defect in the summings up of those very distin- 
guished judges, Baron Parke and Mr. Justice Maule. 

As an advocate at the Bar^ Serjeant Hayes has been said to 
have lacked devil.” He had not the physical energy and 
bluster which i.n some advocates of comparatively common- 
place powers seem to carry all before them. In acuteness of 
argument and in knowledge of law he was never deficient, and 
his ready wit failed not to second the efforts of his reason. 
But unless the tribunal to which the appeal was made were 
competent to comprehend the communication made to them, 
of what avail was it in the conduct of the case? Possibly, as 
a very acute advocate,* to whose judicial capacities we have 
already alluded, is reported to have asserted of himself, 
Mr. Segeant Hayes might occasionally have resorted with 

itf 

advantage to the pot of porter ” to bring down bis intellects 
to the level of those of the jury. 

As a man, George Hayes was at once one of the most 
amiable, 'accomplished, and agreeable who ever belonged to 
the noble profession which he adorned. A writes in the Times 
well remarked of him that ** if he thought unkindly of any one 
he .never gave utterance to the thought.” There, probably, 
never was a man whose popularity in Westminster Hall was 
greater. or more wide-spread, or more eminently deserved. It 
is no idle ezag^ration, but the language of plain and literal 
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truth to say that no human being ever knew him do an unkind 
thing or say an unkind word. When it is added that his 
feelings were strong and easily roused^ that his wit came to 
him as readily as mere words to most men^ and that it could 
flash as bright as the sunbeams in a summer’s noon^ it will be 
seen that this is no light praise^ and indicates no common 
sweetness of disposition, no ordinary power and habit of self- 
rule. His conversation was replete with varied information, 
and was enlivened by a coilstant stream of wit. One who had 
been on terms of close inlimacy with him for many years writes 
to us as follows : — I doubt if you, or if people in general, had 
any adequate idea how very learned and cultivated a man 
Hayes was. He Avas so modest and unostentatious that a 
stranger, or even an acquaintance who did not know him very 
Avell, Avould scarcely suspect how vast and varied his reading 
was. His knowledge of the English classics was most extensive 
and accurate. Largo portions of Shakespeare were familiar 
in his mouth as household words. Wordsworth he knew 
almost by heart. I know that on one occasion he satisfied 
himself that he had not lost his memory by repeating to himself 
seventy consecutive sonnets of Wordsworth. Ilis knowledge 
of ancient and modern history was most extensive. You began 
to talk to him with reference to some book you had just been 
reading, and you found that he knew all about the subject and 
the period. He knew Latin very Avell and kept it up. He 
seldom went circuit without a Horace, a Virgil, a Quintilian, 
or a Tacitus. He knew Greek, though not in the same way, 
and was very familiar with the thoughts of the Greek philo- 
sophers. He was an excellent French and Italian scholar, 
and bad read copiously in both languages. And then his 
perpetual flow of the keenest and most delicate wit, — never 
tinged with any shade of harshness, — his .shrewd yet tender 
judgment of others, his habitual respect for the feelings and 
consciences of his neighbours, his never-failing cheerfulness 
and cordiality, his total freedom from vain cares and unworthy 
ambitions, made him lovable to the last extent. I dare say 



1'24 Mr* Justice Hayes. 

' !!► 

you know that he was au excellent musician \ played and sang 
with an exquisite touchy taste^ and expression which made it 
always a treat to listen to him as he wandered up and down 
the keysj and poured forth the tenderness of his nature and 
the cheerfulness of his heart in some sweet little bit of 
improvisation^ or broke out into one of Moore’s melodies. 
I believe he knew pretty nearly every one of them. Nor 
did his taste for the arts end with music. He was an 
excellent judge of painting and sculpture^ and often as- 
tonished me by the acuteness^ the precision^ and the delicacy 
of his criticism. He was thoroughly conversant with the 
history of art^ too^ and had a ready pencil himself. In fact; 
he was a man of very remarkable accomplishments; as well 
as of very great natural endowments.” 

He occasionally exercised his pencil; or rather his pen, by 
taking sketches in court; some of them exceedingly humorous, 
illustrations either of the case before it; or of particular 
points in branches of law. Some of these are now lying 
before us. Probably, the most extensive record of his wit 
exists in the humorous, half-earnest elegy in which he 
lamented the extinction of John Doe and Richard Roe 
from the pleadings in ejectment; and the expostulations 
which , he puts into the mouth of Crogate’s Ghost ” 
against the ^ law reforms which superseded the learning 
associated with the once renowned cases named after old 
Master Grogate. His song on the celebrated case of the 
Dog and the Cock” — set to music and occasionally sung 
by himself — descriptive of a trial where a country jury ac- 
quitted a prisoner who was found with a newly killed fowl 
in his possession; on the suggestion of an ingenious counsel 
that a dog whom no witness had seen or heard — but as to 
whoiii there might have been a dog although you didn’t 
teis it ” — had worried the fowl; that the prisoner had come up 
and rescued the fowl; wrung its neck to put it out of pain, 
and put it in his pocket just tq give the prosecutor” — will 
never be forjO^tt^n by those who had the good fortune to 
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hear it. The late Lord GampbelU on the occasion of an 
argument in the House of Lords in which Serjeant Hayes 
was engaged, took the opportunity of a temporary adjourn- 
ment of the House to leave the woolsack and come down to 
the Bar, where he addressed the learned seijeant in these 
words — Brother Hayes, it is one of the infelicities attending 
my elevation to the woolsack that I shall never again hear 
the song of ^ the Dog and the Cock.’ ” To the records of his 
circuit, of which he was for some time Attomey-Greneral, 
Hayes contributed some excellent presentations, as also an 
almanac for the use of the circuit, replete with fun and 
satire. 

Such was the man who was alike loved and respected 
wherever he was known, whoso virtues and whose acquire- 
ments rendered him the admiration of all who had the 
privilege of his acquaintance, and whose loss will be the 
more keenly felt from the impossibility of supplying the 
vacancy which his premature death occasioned. 


Art, VII.— a MS. OF VACARIUS.’» 

By George Woodyatx Hastings, Barrister- at-Law. 

^ 

1^'HEN a solitary plank is washed ashore, it may come to 

" " us as the tidings of some distant wreck of a noble 
vessel. Perhaps it bears on its surface signs and tokena which 
enable us to recognise the name of the ship and the scene and 
nature of the loss. A somewhat similar interest attaches to 
the rare and curious MS. concerning which \ have under- 
taken to say a few words this evening. It aomes to us OB the 
relic— unique so far as England is concerned — of a great 
enterprise and a barb&rous catastrophe ; |he enterprise being 
the introduction into thfs realm of a system of civilised juris- 

* The above read as a Paper at a meeting of the Worcester 
Arch seological Society on the 22nd of March last. 
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prudence^ and the catastrophe being the violent destruction^ 
from causes more or less obscure, of the agencies for bringing 
about so beneficial an improvement. 

This piece of. wreck, to continue the metaphor for a moment, 
has been washed to us from a sea of history distant enough to 
be almost dim in the impressions which it makes upon our 
minds. In the turbulent reign of Stephen, — if reign it can 
be called, when two feudal factions were desolating the land 
with blood and plunder — it happened that the see of Win- 
chester was filled by a brother of the king. This Henry of 
Winchester was ambitious of promotion to the primacy, and 
no doubt had ^reckoned on his brother’s aid for the accom- 
plishment of his object. He was bitterly disappointed when 
Theobald, abbot of Bee in Normandy, was made by the Pope 
Archbishop of Canterbury, and from that hour a fierce 
enmity subsisted between the two prelates. In the civil 
war between Maud and Stephen, Henry of Winchester took 
the part of the empress queen against his own brother, while 
Theobald espoused the cause of the king. Henry, anxious to 
strengthen himself against the archbishop, persuaded the then 
Pope, Celestin IL, to invest him with legatine authority, which 
placed him, in some respects, above the primate, and enabled 
him to exert his enmity in the most effectual manner. Theo- 
bald, under the advice of the celebrated Thomas d, Becket, 
who had studied law at the University of Bologna, appealed 
to the Pope, on the ground that as Archbishop of Canterbury 
he was legatus natusy and no one else could claim tl^ au- 
thority. Under the same advice Theobald resolved to make 
a journey to Borne to press his suit in person. He had 
already gone there once to receive iho- pallium ; this was in 
1139; he arrived^ there a second time in 1143, a short time 
l^ore the death of Celestin IL As the appeal was decided 
by the succeeding Pope, Eugenius III., in favour of Theobald, 
in the yeat4146, it is clear that the event mentioned in the 
edrious passage which I am about to cite must have taken 
place not later than in that year. The passage, which relates 
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most of the facts I have above referred to^ is from the old 
lustorian^ Gervase, or Gervasius, of Canterbury or Dover 

I 

^‘Theobaldus ad Bomauum pontificem pro pallio profectus eat. 
Quo suscepto h Romano pontidce Innocentio Secundo^ Theobaldus 
in An^liam rediit, et h Canluaritis honorifice suaceptus eat. Erat 
autem in diebus iatis Apostolicm Sedis legatus Henricua, Win- 
toniensis episcopus, qui crat frater rcgis. Hie cum do jure legal! 
licet privilegium suum plusquam dcceret exteuderet in immensum, 
Buumque archiepiscopum et episcopos Augliac, ut aibi occurrerent, 
quolibet evocaret, indignatus Theobaldus, et Thomse cleric! Londi- 
niensis industrise fretus, egit apud Celestinum papam qui Inno-* 
centio successit, iit amoto Henrico Theobaldus in Anglic legatioiie 
fuDgeretur. Oriuntur hinc iiide discordim graves, lites ct appella- 
tiones antea iuaudita). ^Tiim leges et causidici in Angliam primo 
vocati sunt, quorum primus erat magister Vacarius. Hie in Oxone- 
fordia legem docuit, apud llomam magister Gracianus et Alexander 
qui et Rodlandus in proximo papa futures, canones compilavit.” 

The closing allusion to a compilation of the Canon Law has 
nothing to do with the present subject. 

This passage sufficiently establishes the fact that Yacarius 
was brought to England about the time of the litigation, 
probably before the close of the litigation, between Theobald 
and Henry. It is not expressly stated that he was brought 
by Theobald, but, looking to the circumstances of the case, 
it would be difficult to doubt it. On the one hand^ it is 
almost incredible that a foreigner could, at that period of 
our history, have come to our country without invitation and 
without the shelter of a patron, and have succeeded in estab- 
lishing himself as a teacher at one of our universities* On 
the other hand, nothing could be more natural than that 
Theobald should be anxious to fortify himself, in his struggles 
with Henry of Winchester, with the opinion of a learned 
civilian, and his visit to Italy would give him the opportunity 
of selecting such an adviser from the school of Bologna, then 
in the zenith of its European reputation. And as a passage. 
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which I will now quotc^ from the well-known anonymous 

Norman Chronicle ” gives a date for his teaching at Oxford 
which tallies with this view 5 no reasonable person, I think, 
will challenge the conclusion that Yacarius came to England 
in the train of Archbishop Theobald. Under the head of the 
year 1148, the Norman Chronicle,” which Selden believed 
to be chiefly an abridgment of a larger work by Robert dc 
Monti, has the following sentences : — 

•!* 

^^Obiit Bechardus 6 Abbas Becci, cui successit Rogerius. 
Magister Yacarius gente Longobardus vir honestus et jurlsperitus, 
cum leges Romanas anno ab incarnatione Domini 1149 in Anglia 
discipulos doceret, et multi tarn divites quam pauperes ad eum 
causa discendi confluerent, suggestioue pauperum do codice et 
digesta exceptos 9 libros composuit, qui sufficiunt ad omues 
legum lites qum in scolis frequentaid solent decidondas, si quis 
eas perfects noverit ” 

This not only corroborates the words of Gervasius, but 
gives US another link in the chain of this curious history. 
It shows us that Yacarius was teaching law at Oxford, out 
qfjthe Pandects of Justinian, in the years 1148 and 1149, and 
suggests that he must have been there at an earlier date, as 
he had had time to collect a school so numerous that he 
thought it worth while to compile an epitome of the whole 
Roman law for the use of his pupils. 

This passage is the most distinct of any which we have on 
record concerning Yacarius, and yet it is the one from which 
the errors respecting him have arisen. Selden and Duck, the 
two English writers on Roman law who have investigated 
the history of Yacarius, both stumbled over it in a way which 
led them into a maze of error, and they so complicated the 
subject with contradictions, that it was at one time doubted, . 
1 believe^ whether Yacarius had any actual existence, and 

was other than^ a sort of mythical embodiment of the advent 

■ 1 

of Bonum > brar to this country. To the German jurists tre 
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owe the elucidation of the matter; through their exertions 
the identity of four different copies of the work of Yacarius^ 
at Bruges^ Prague^ Konigsberg, and Berlin, was satisfactorily 
established ; Savigny, in his History of Boman Law in the 
Middle Ages/’ has an elaborate notice of the man, exposing the 
mistakes of Selden, and the late Professor Wenck of Berlin, 
the owner of one of the four MSS. I have mentioned, which 
he bought by accident as an old copy of the Code, published 
a full account thereof in a small volume, which was purchased 
a short time since, at my sugi^estion, for the Worcester 
Chapter Library, and which now lies on the tabic. 

The whole mistake of Selden arose in the first place from 
a wrong punctuation. In transcribing the above sentence 
from the ^‘Norman Chronicle” I have followed the example of 
Savigny and Wenck, and have placed a full stop after the word 
Eogerius.” Read in this way the first sentence has nothing 
to do with those that follow ; a distinct person, and distinct 
events, are referred to. But Selden put no stop at all after 
Rogerius,” and read the whole passage down to con- 
fluerent,” at which he put a full stop, as a single sentence. 
He, therefore, considered that Rogerius and Vacarius were 
identical, and that this doubly-named individual occupied the 
abbacy of Bee, in Normandy ; but not content with this, he 
proceeded to identify him with Rogerius Beneventanus, a 
distinguished civilian, and the author of a work on the code. 
Selden collected, with his usual exhaustive labour and eru- 
dition, every particle of information relating to the history of 
these three men, and joined them all together into one 
biography. According to this account Rogerius Beneven- 
tanus, after publishing his Summa Codicisy and teaching at 
Bologna, came to England, and founded a school of law at 
Oxford, where he acquired the name of Vacarius from 
'Wacando,” just as Accursius from "accurrendo;’^ that lie 
was then, on account of his learning and reputation, elected 
by the monks of Bee to be their abbot, and t^t he died in 
the year 1180 after having refused the 'Archbishopric of 
VOl/xXIX. — NO. I4VII. K 
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Canterbury; A most extraordinary tissue of mistakes^ arising 
from a mere error in punctuation^ which Selden, with all his 
ingenuity^ could not free from a number of inconsistencies 
and contradictions. In the first place it would be impossible^ 
if his mode of stopping were adopted^ to construe the former 
part of the passage ; while the latter^ beginning at " sugges* 
tione/* hangs as it were in the air without support. In the 
second place Vacarius is described as teaching at Oxford in 
1149, and as elected abbot of Bee in 1148, Avhioh on Selden’s 
own showing is absurd. lu the third place the name of 
Bogerius, abbot of Bee, was Rogerius de Bailleul ; and last, 
it may be added that tlic placing of the epithet or title 
'^Magister** between the names of a person, instead of pre- 
fixing it, is utterly unknown. In spite of all these evident 
discrepancies Selden has been followed in his mistakes by a 
number of authors, at least as far as the abbacy of Bee and 
the offer of the archbishopric are concerned ; for the confusion 
between Vacarius and Rogerius Beneventanus is an error too 
great for many of them to swallow. 

Torrason, a French writer, has the following observation ow 
the subject : — 


“Selden donno beaiicoup de louanges a Vacarius, le con fotidatt 
avec Roger, disciple d* Irnerius, qui a fait un assess bon traitd sur lesf 
Prescriptions. Quclques auteurs ont nussi pense que Vacarius etoifc 
’auteur de cette somme qui donna tant de jalousie ^ Placentiil^ 
Quoiqu’il en soifc, Vacarius enaeigua pendant quelque terns le droit 
dans^ rUniversitd d’Oxford, &c : pour le recompenser de ses travaux 
on lui donna I’abbaye de Bee en Normandie. Quelque terns apres 
rArcheveche de Canterbury etant venu a vaquer. par la mort de 
Theobalde, qui en etoit titulaire, ou voulut y nommer Vacarius, qui 
le refusa, aimant mieux rester dans son monastere, ou il mourufc etf 
Tamde 1180 .” 

It will be observed that the ingenious Frenchmau has not 
only adopted the greater part of Selden’s story, though he 
doee not ackpowledge the obligation, but adds,, after . the 
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manner of his countrynacDj 21 few embellishnieiits of his own* 
For instance, he is able, at the distance of six centuries, to 
divine why Vacarius should have refused the offer of the 
archbishopric — Aimant mieux rester daM son monastere^^ A 
romantic reason, no doubt, for declining an honour, which 
unfortunately was never offered for acceptance 1 

Duck, in his very learned work Dc usu et auctoritate Juris 
Civilis Romanorunij^^ blindly followed the mistake of Selden# 
This is the more remarkable, because Duck in quoting the 
passage from the Norman Chronicle,** omits the first sentence 
and commences with the words Magister Vacarius,** so that 
he servilely follows the error of the author from whom he 
is copying, though the right reading was staring him in the 

face. 

It is not necessary to allude further to this error, as it has 
been entirely cleared up by Savigny and Wenck. The 
former, in his notice of Vacarius, ascribes the origin of 
the mistake to the fact, already mentioned, that the “ Norman 
Chronicle *’ was really an abbreviation of the work of Robert 
de Monti, and that the words which would otherwise have 
made the passage clear are omitted. But when punctuated 
properly, it is, in fact, clear enough ; and when joined 
with the words of Gervasius, who expressly mentions Oxford 
as the place where Vacarius taught, the first portion of his 
history is entirely brought to light. We find him, then, 
coming to England, probably in the train of Theobald, 
somewhere about the year 1146 or earlier, and teaching 
in the University of Oxford certainly down to the year 
1149. We find him, moreover, teaching Roman law, a 
branch of knowledge till then unknown in this country. 
It was only some ten years since a chance onslaught on 
the town of Amalfi by some Pisan auxiliaries in the. Papal 
service had brought to .light an old copy of the Pandects 
of Justinian, and the new literature had already spread over 
Western Europe. Nothing in the history of letters is more 
in^Vellous than th6 rapidity with which the study of Roxnah 
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law made its way in every umversity of Christendom. Yet 
we can divine some of the causes for the zeal witli which 
the novel science was welcomed. The European nations 
were then just emerging from the' dark turmoil of barbartan 
inroad. Society had settled into form ; civilisation was begin* 
ning to grow ; the Church had spread the ideas of unity, 
law, and order. To light at this moi^ent on a system of 
jurisprudence, embodying the legal wisdom and experience 
of ages, and dealing with every variety of ethical obligation 
and proprietary right, must have been like a revelation to an 
expectant world. Moreover, as an exercpsc for the human 
mind, with its keen appetite for knowledge young and fresh 
upon it, the study was at once admirably fitted and absolutely 
without a rival. Those who remember, as I can do, the old 
“ acts ” at the Universities (whether they have altogether 
gone the way of all things human I know not), will bear 
me witness that, as a medium for the mediaeval forms of 
scholastic disputation, the Homan law is, beyond dispute, 
the best. But it was not the less prized as a substantial 
acquisition at a time when other learning, save that of" 
theology, was noh-existent. Even Roger Bacon, the mar- 
vellous precursor of Newton and of his own hardly greater 
namesake, was still half a century distant. Natural science 
was unknown ; history tvas in its rudest form ; the study 
of language was of the scantiest. 

"We can imagine with what fervour a new mental pursuit 
must have been welcomed by the opening intellect of the 
twelfth century I In fact, the way in which the Roman law 
engrossed the minds of all classes, and operated, oven among 
the clergy, to the exclusion of other subjects, is evinced in 
the extreme jealousy with which it was regarded by the 
rulers of the ecclesiastical world. Several decrees of the 
Popes are to this day in existence, in which the study of the 
Pandects is denounced, at least for clericdl students, and <the 
gi^test anxiety was shown lest in the famous University of 
Pittis,' the lacul'^ of divinity should' be iorjured by the new 



133 


A MS, of Vacoriua, 

aiudies, whicti seem in truth to have been in a fair way to 
overwhelm it with their popula:rity. We need, therefore, feel 
no surprise that when Vacarius opened his law school at 
Oxford, it soon overflowed with pupils. Theobald, in addition 
to other reasons for bringing Vacarius to England, may have 
had the enlightened wish to introduce into Oxford the learning 
of which he must have heard so much in Italy, and the 
Italian doctor probably commenced his lectures under high 
patronage. His students were indeed so numerous that they 
constituted a separate class of themselves, and are believed to 
have given rise to the pauperistmt who made some figure in the 
history of the University, and who finally became the objects 
of great jealousy to the graduates m the faculty of arts. At 
this time it must be remembered that the University system, 
as opposed to the College system, was alone in existence ; 
the students at Oxford lived in hostels and lodgings, and 
flocked to the lectures of the professors ; thus a rapid rise in 
members^ or a sudden diversion to the class-room of a new 
teacher, would take place without much inconvenience. 

We have seen that Vacarius, however, did not confine his 
exertions to lecturing ; he prepared, as the Norman 
Chronicle ” narrates, a Summay or epitom^ of the whole Roman 
law, compiled from the Digest as well as the Code, which he 
arranged in nine books, and especially intended for the use of 
his poorer pupils. The utility of such an epitome at such a 
timo must have been veiy great. Copies of the Pandects 
must have been both senree and expensive, and to transcribe 
that huge storehouse of legal precedent and opinion vras a 
laborious task. Here was a volume containing the pith of 
the whole in moderate compass, and wo cannot doubt that 
thousands of copies must have been made. Not only were 
they made, but they were carefully conned, as is shown by the 
addition of various glosses in the few copies which have 
come down to us. The q.ueBtion natorally arises, why are so 
few iit existence? Why oidy four in the continent, p£ 
Eur^e? Why, more marvellous still, only oh, iu the laud 
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where Yacaritts was run after and listened to, where.' hs 
compiled his work, and where thousands of hearers . drank in 
and treasured his words ? The answer to this question is to 
be found, 1 believe, in the following passage from J obn of 
Salisbury, ^o was a contemporary of Vaearius. This writer 
was of the clerical profession, and was ultimately made Bishop 
of Chartres. In this curious passage from his i’o/ycrattoon,he 
compares King Stephen to Uzziah and ' Antioohus, and is ' 
alluding to an attempt on the pa^ of the Crown to put down 
the study of the Boman law by forbidding YacariuS'to lecture. 
Be it remembered that he is deriding all those princes {fyranni 
he terms them) who venture to interfere in Church affairs : — 

‘‘ Imitauiar plurimi Oziam, sacerdotalia prsesumentem, sed lepram 

ejus paucissimi erubescuut. Plurcs tamen imitantur ADtiochum, 

qui non cum devotione, ut offerat vice sacerdotis, sancta iugreditur , 

sed ut deleat, A quid cst in templo Domini sanctum. »Cum enim 

Antibchus desolationis et abominationis idolum fabricasset| libros 

legis Dei combussit igni, et scidit eos^ et apud quemeunquo invenie- 

• 

bantur libri testament! Domini, et quicunque observabant legem Dei, 
secundum edictum regis Antioclii trucidabaut eum. Yidi temporibus 
meis nonnullos sacerdotal! se immiscentes ofiScio, et bumeros teme« 
rarie supponentes, ut ar&m prmriperent ab humeris Levitarum, loci 
immemoresqui in prmsentem diem dieitur Ozm percussio. Alios vidi 
qui libros legis deputant igni, nec scindero verentur, si in manus eorum 
jura pervenirent aut canones. Tempore regis Stepbani a regno jussm 
sunt leges Romanes, quas in Britanniam domus venerabilis patris 
Theobald! Britanniarum primatis asciverat. Ne quis eiiam libros 
retineret edicta regio prohibitum est, et Vacario nostro indictum 
silentium ; sod Deo facienta eo magis virtus legis iuvaluit, qup oam 
amplius nhebatur impietas indnnare.’* 

m 

t 

. TUs remarkable passage plainly records two facts, w;hich 
Mr«t of the utmost importance for present consideration; riie 
* royal edict silenced Vaearius at Oafprd ; the of|ter, 
thM Id# botdm wofo ordered to be destroyed-ms it^% 
nOinent. Tto is, no doubt, the explanation of.tbe 
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scarcity of the MS.^ which would otherwise be unaccountablef 
It is easy to imagine that a great majority of ' the pupils of 
Yacarius gave up or destroyed their copies under the dread of 
a despotic government5 and the loss of the epitome would be 
perhaps less regretted if^ as was probably tho €||e> the school 
of Roman law at Oxford was temporarily broken up. The 
copies that remained would in all likelihood be placed in 
monasteries^ where they would be safe from the hands of the 
destroyer; and we should probably be in possession of many 
of them at the present moment^ had it not been for the ruth** 
less destruction of the monastic libraries which is known to 
have taken place at the period of the Reformation. The only 
relic of those ancient and invaluable collections are now to be 
found in the libraries of our cathedrals, which contain many 
curious, and occasionally valuable manuscripts. It is certainly 
to be wondered at that no copy of the epitome should be in exist- 
ence at Oxford, where so many must at one time have been 

V 

collected, but it is easy to conceive that, supposing the decree 
for destruction was vigorously carried out, the place where 
the work was knoAvn to abound would be the very one 
where the most diligent search would be made. No doubt a 
number of copies were sent to the coiitinent, a means of pre* 
serving them, which would be rendered more easy by the 
close connection then subsisting between England and Nor-» 
mandy ; and thus the MSS. previously mentioned were kept 
safely for future times. Further search abroad, particularly 
in the conventual libraries of Italy and Spain, might possibly 
bring more of them to light* It may be added, before pro- 
ceed!^ to further remarks, that the circumstance of the 
study of the Roman law having been forbidden by Stephen 
is also mentioned by Roger Bacon in a passage quoted by 
Selden: Bet quidem Stepfmnus allatis legibue Italke in 
Angliam pTohibuit^ ne ab aliquo reiinerentur* It is to be 
noted that this author expressly speaks of the Roman law as 
the law of the as opposed to that of the clergy, the 
X4aw. 
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The reasona which led to this arbitrary prohibition of the 
study of Boman law have been variously stated by different 
writers. Some suppose that papal influence was used to put 
down a branch of literature which diverted the minds of the 
clergy from'^llieir more legitimate pursuits^ and which threat- 
ened to swamp the faculties of tlieology and Canon Law. 
But though tliere can be no question as to the hostility en- 
tertained towards the Pandects by the popes of that day, 
there is certainly no proof of any papal interference in the 
matter. The expressions of John of Salisbury rather point 
to the support of Vacarius by the clergy. Ill will on the 
part of the common lawyers^ who are supposed to have been 
disaffected to the new jurisprudence^ has also been conjec- 
tured, but of this again there is no proof. The more usual 
reason alleged is the jealousy that was felt by the graduates 
in arts towards the flourishing school of Vacarius ; and this 
is the view adopted by Duck, and the one most supported by 
probability. But whatever the cause of the edict, it is certain 
that it became in a short time nearly inoperative, the study 
of Boman law being pursued at Oxford with unabated zeal 
during the succeeding reigns, when several eminent professors 
shed a lustre over the school. Our common lawyers con- 
sequently drew many of their maxims, to the groat benefit 
of our law, from Justinian^s jurisprudence, and Bracton 
more especially transcribed from the Institutes and Digest. 
His work alone is a sufficient proof that the Boman law was 
then generally studied, as he would hardly have plagiarised so 
fully, save from a volume too well known to need a reference. 

The fate of Vacarius after the publication of the edict 
referred to is somewhat obscure. The date of the edict is 
generally placed in the year 1150, though Wenck is inclined 
to think that it was a year or two later. It is certain that the 
endneni Italian lived for many years afterwards, and that his 
residence w®s in this country ; but whether he continued 
teach law Oxford after the edict was either repealed or 
became a dead letter is quite uncertain. We only know that 
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the study of the Corpus Juris in the Umversity was renewed 
with great success, and that the students in the law faonlty 
were exceedingly numerous; but we are ignorant whether 
Yacarius was still the professor. It is, however, not impro- 
bable that, on the first publication of the edict, he sought 
the only secure refuge then in existence from regal violence, 
entering into holy orders. But this is merely matter of con- 
jecture. We know, however, that Yacarius was alive and 
in England some years after the date of the edict, as there 
is in existence a decretal epistle of Pope Alexander III., 
directed ad abbatem de Fontibus et magistrum Vacarium, which 
was concerning a case of supposed bigamy, into which Ya- 
carius was directed to investigate. The papacy of Alexander 
commenced in 1159, and ended in 1181, and between these 
dates the publication of the letter must be placed. Wenck 
thinks, for several reasons which he gives, that Yacarius must, 
under any circumstances, have been alive after 1164. After 
this date we lose all trace of him, and are entirely ignorant 
as to the place and manner of his death ; but there can be 
little doubt that that event took place in England. 

Wenck is inclined to think that he entered the Monastery 
of Wells, and if so his remains probably rest in the did 
burying ground of that monastery. 

To proceed to a description of the MS. lying on the table. 
It is an epitome of the whole Roman law, and not, as has 
sometimes been supposed, of the Code alone. It is arranged 
in nine books (though the copy is not entirely perfect) with a 
preface and title, and the extracts from the Digest and Code 
are intermingled, so as to bring together the whole of tho 
law on any particular subject. Tho Corpus^ in &et, is 
systematised as well as epitomised, and the acquirement of 
its principles thus greatly facilitated. It may be observed 
that there was a section of the Bolognese school of law who 
objected to the compilation of any such epitome, and in Ms 
nreface to his work Yacarius inserted a passage intended to 
answer these objectors. 
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After reading, many years since, Wenck’s account of 

Vaoarius I became convinced that if there were any copy of 



the work left in England it might be discovered by searching 
diligently among collections of the Code, under some copy of 
which it might Ue hidden. But my object in having recourse 
to the Chapter Library at Worcester was to examine n copy 
of Azo’s Summa, Azo being a Bolognese jurist who, like 
Vacarius, made a compilation of the Corpus. The Azo proved 

a 

genuine, but my attention was attracted by a MS. labelled in 
the catalogue as ^^a Code of Justinian, in mne books.” As 
the Code has twelve books I searched for tlicro, and soon 
recognising passages from the Digest, I found that I had 
before me a Summa of the Roman law. In a short time 1 
found the very passage, to which I have alluded, written by 
Yacarius in reply to his Bolognese objectors, and cor* 
responding word for word with that given by Wenck. It is 
much to be regretted that the three first leaves have been 
ont out, and that a portion of the end is missing, but it 
is most fortunate tliat enough of the preface is left to 
demonstrate the identity of the MS. 


Abt, VIII— church patronage in ENGLAND 

AND SCOTLAND. 

I N oufr- number for February, 1869 (Vol. XXYIII., p. 267), 
we had an article on Church ' Patronage as existing in 
England. The question had been for some years previously 
keenly agitated in Scotland, and in the Generrd Assembly of 
the Ni^dital Church, held at Edinburgh, in May of that year, 
Bonie’Y**'!**^G^ ^ article were reed. The Assembly, by 
a large inigority^lSS to 88 — came to restdations to seek, at 
.'the hands of legislature^ some modiheatioir of iho oxiet* 
lair of patronage. 
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The resolution was in the following moderate terms-^indi- 
catiye of the national caution 

Appi'ovo of the report so far as it indicates the evils which have 
arisen from the existing law of patronagOi the advantages which 
would arise from the abolition thereof, with such compensation to 
patrons as may appeal* just and expedient, and in so far as it recom* 
mends that the nomination of ministers should be vested in heritors, 
elders, and communicants, leaving the details, both as to the consti- 
tution of the nominating body and the congregation at lar^e, to be 
arranged so that there should be conferred on the permanent male 
communicants of each parish the greatest amount of influence in the 
election of ministers which may be found consistent with the pre« 
serration of order and regularity in the proceedings.” 

The Assembly addressed petitions to both Houses of Par- 
liament, and a large and influential deputation, including most 
of the Scotch members of Parliament, waited qn the Premier 
on the subject. Mr. Gladstone, with corresponding caution, 
requested that a statement of the case should be first sub- 
mitted to him. 

We have now before us the report of the Committee 
appointed by the Assembly of 1868, with a copious appendix 
containing the opinions of presbyteries and iudiyidual oflice- 
bearers of the Church. These, as might be expected^ are 
varied, and often conflicting, but on the whole aflbrd un- 
doubted evidence that the existing law is on a very unsatis* 
factory basis, and at least its modification has become a 
matter of imperious necessity. We have also- before us the' 
-memorial prepared for the Government. It is cbiefty bis* 
torical, and in a small space gives a very accurate outline of 
the history of the Church in the north, whieh must be of 
deep interest to all who desire to know the true h^s of the 
National Church in our sister kingdom, the welfare and 
tunes df which it is impossible to dissever from the mom' 
comprehensive State Church of Enghutd. 

It hat bemi truly mud that State Churches am how oh thehf 
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tri«il. Since the puhUoation of our article and the meeting of 
the Scotch Assembly, the Church ^ Ireland has been disestab- 
luhed and disendotrkl, and its meinhers reduced to a voluntary 
association. Since that eveht an outcry has been.^raised 
that the Nationab Church of. Scotland should next . share 
the same &te. In this onslaught the adherents of the Church 
of England must feel deeply interested. Should the advo- 
cates of voluntairyiem succeed in Scotland^ it will then only 
be a question of time when the Church of England should 
follow the doom of her two sister establishments. It is with 

this view ive intend shortly to give an outline of the state of 

* \ 

the law of patronage in Scotland and the present movement 
for its modifioatibn. 

In our former article we indicated our opinion tiiat " the 
subject of Church Patronage in England was likely shortly to 
occupy some share of public attention, and that our whole 
system of ecclesiastical polity will, at no distant period, be 
rigorously overhauled, and that important changes in it will 
certainly be effected.” This yaticination of ours it has since 
been shown has been accurate. "We ventured to say then, 
as we no^ emphatically repeat, that the question is “no 
longer how the owner of an advowson may make the most of 
his property, or what facilities should be given to a young 
dergyman to attain a good living by the money of his friends, 
but what mode of administering Church Patronage is most 
l^ely to be conducive to the moral and religious vaelfare 'of the 
community,” ' Whilst we propounded no particular plan for the 
exercise of patronage, 'in general terms we argued for a 
system under ** which the patron would be forced to exercise 
soma sort of delectus persona, while the clergy would be made 
to fed that the people really formed a power in the Church, 
and a -material guarantee would thus be obtained lor the 
teaching ai the Church of England being brought into 
Jumnony witii;|K>polar feeling. That feeling, we were con- 
ymced, would in the main be ri^t on all the weig^ttier matten 
^ Christian trath,. «fnd even if wrong in any respect, it wCdld 
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be better to have religion taught in such a way as that 
people should understand and appreciate it, than to have the 
most orthodox views set forth before those whom they entirely 
failed to move.” 

We are ^not %ware that there is any treatise in whicb^ 
historically! the subject of patronage is separately detailed* 
The erudite volume of Dr. Waddilove, as it professes to 
be, is confined to Church Patronage historically, legally, and - 
morally considered in connection with the offence of /S'liwawy.” 
The learned author labours to exculpate the sale of patronage 
and advowsons from any connection with Simon Magus, the 
sorcerer of the Acts of the Apostles. Without some such 
popular and traditional reference it ts difficult to understand 

r 

the origin of the name in every country where such an offence 
is proscribed. 

Dr. Waddilovc traces the origin of Patronage in the 
Christian Church to the Emperor Justinian in the commence- 
ment of the sixth century, and introduced into England by 
Archbishop Theodore, and frec^uently regulated by Statute 
Law, especially the 31 Elizabeth, c. 6 ; 12 Anne, c. 2; and 9 
George IV. c. 94. In England the amount of patronage in 
the hands of lay patrons is so great as to render it a much 
more onerous task to deal with its abolition or modification 
than happily it is in Scotland. Independently of the 1144 
Crown patronages, there remain 10,584, whereof 1853 are in 
the gift of archbishops and bishops, 938 in that of cathedral 
chapters and other ecclesiastical bodies, 770 in the. Univeis 
sities of Oxford and Cambridge and the colleges of Eton 
and Winchester, 931 in the ministers of motlier churches, and 
the remainder, 6092, in private individuals (Dr* Waddilove, 
p. 137, Census, 1867, lleligious Worship). ' 

In Scotland, as set fortli in the memprial of the Com* 
mittoo of, the Creneral Assembly, there are 1109 patronagea^ 
Of these 319 are in the gift of the Crown. Forty>four are in 
the. hands of towh councils, chiefly composed of member of 
dissemting churches. The llniVersitiee. have te&« lu the 
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iiands of throe noblemen there are no less than mnety*one 

I 

— ^even noblemen, amongst them have 108^ eaob holding ten 
and upwards* Thirteen of the same dais hold eighty-seven, 
each holding five and upwards. Other thii^teen of th^aristo- 
cracy hold forty-two, each having more than two, and less 
than five, patronages. Three baronets and four other patrons, 
or seven in all, have forty-one. There are cighty-two in 
the gift of forty-one lay patrons, having two each, and 

t / ■ 

177 have one each. One grievance is tliat by far the greater 
portion of holders of patronage are not members of the 
Church of wluch they* are patrons; nay, some of their 
number openly .declare their belief that the Presbyterian 
Church of Scotland is "^ot a ti*ue member of the Christian 


Church. Besides these patronages, 110 churches have poini- 
lar constitutions, and tliis number, by the operation of 
church extension and the endowment scheme, the noble 
enterprise of the late esteemed Dr. Robertson, is yearly 
increasing. In this way a very anomalous state of matters 
is introduced and increasing In the Church establishment, 
one portion being based on a foundation more or less popular, 
whilst the greater part being fettered by lay patronage, 
wUch may be, and has been, though fortunatdy in later 
years to no great extent, exercised by the high hand. 

We have not space for the outline of the history of Scotch 
patronage as given in the Assembly memorial. But one 


most startling discrepancy between the law of patronage in 
the two sections' of the kingdom has not been (perhaps 
wisely) alluded to in the memorial. Whilst in England, the 
next presentation may be sold without the right of patronage 
itself. Ibis disposal cannot be legally made during a va* 
cancy (31 Elizabeth), but in Scotland, whilst the presentatioii 
cantibt %e sold, the patronage itself may and has been sold 
durisj^ a . vacancy, when of course it must of necessity edm^ 

value, and secure at once a living 


JLceOi^g' patline in tfie Assembly's ineniojt^ / 
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Scotch Establishmont was originally at the Reformation in 
1560 based on popular election by^the Christian people. But 
the King made grants of the property^ ^ and with it the 
patronage held by, the Popish Churchy to the nobility, and 
hence the unusual amount of patronage still held by the 
aristocracy. The Act 1592 establishing^ presbytery, and 
known as the Charter of the Church,” recognised the 
existence of patronage. The Church for a 'peiiod oscillated 
between the Presbyterian agd Episcopal platforms, but ^ 
patronage was not greatly affected by , the change.* But. 
when Presbytery was restored in 1638, it was followed by4he 
abolition of patronage by the Act 1649.$, At Ithe, Restoration 
in 1660, episcopacy and patronage were restored together. 
But at the Revolution settlement in 1680 presbytery was for 
the last time declared the national form of Church Govern* 
inent. The Act 1690 reserved the question of patronage, 
which it declared to have been greatly abused, and to be 
inconvenient to be continued in tliis realm and by Act 
1693 compensation was provided to be paid to patrons, but 
this was only carried out in three parishes before patron* 
age was placed on its existing footing by the Act of 
Queen Anne iu 1712. This Statute was passed, under 
the auspices of Harley and Bolingbroke during a period 
of great political ferment, and for an avowed sinister 
purpose, and Avas hurried through both Houses of Par- 
liament in the brief space of a fortnight. Lord Macaulay 
has truly recorded that this Statute violated the act of 
uttioQ, and made a change in the constitution of the^-Chuxch 
of Scotland. From that cliange has flowed almost’ all,, the 
dtasent now existing iu Scotland.” The Ghujeoh loudly 
remonstrated against this act of injustice, and down to the 
year 1780 the General Assembly annually recoi^od a protest 

i* ■ 

agmnst patroni^. .. . , 

For some time af^er the passing of the Statute of 
Anne, patrons were reluctant to exerotse their ZBalOTed.pow,a^ 
wskh The Ghuro^i tm ^ "call ” o;? i:e^uisi^«m « 
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congregatioiij were wont to collate to the benefice without 
any presentation from the patrons. In course of time* 
however^ the strength of patronage increased^ and the power 
of the Church to resist declined^ so that many forced settle- 
ments occurred, where occasionally military force was called 
in aid to the ordination of a messenger of the Gospel of Peace* 
The first great secession arising from the abuse of patronage 
occurred in 1733, headed by Ebenezer Erskitie, minister o£ 
Stirling. This body eschewed the name of Dissenters, but 
took that of Seceders, leaving a protest on the Assembly 
table, and appealed to its first meeting, when free from the 
yoke of patronage. The second great separation had its 
origin in the same source, in 1752, headed by Rev. Thomas 
Gillespie, minister of Carnock, who formed what was termed 
the “ Relief Church ” — the prefix denoting their relief from 
patronage, which was the occasion of their exodus. These 
two bodies gradually increased in numbers; until some 
years ago, they coalesced under the name of United 
Presbyterian,’’ the election of whose ministers has been 
happily conducted by their congregations. Both before the 
union and subsequent thereto me seceding Churches re* 
ceived periodical incyease of numbers with every objection- 
able presentation, which unfortunately was not a raSre thing. 

National Cliurch at length, after ten years of preparation 
and conflict, in 1834 passed what was called the Veto 
Law.” The leaders of 'the Church in this measure acted 
nnder the highest legal advice. The Church had ever the 
form of what was termed the call, in addition to, or in> 
closing the presentation by, the patron. But this call, sulf- 
aoribed by the con^egation, had never received the express 
sanction of law, and it had been a mere form as shown. 
The |>resentation was equivalent to the conff^ deltre of 
t^ ..soverftign to the chapter permitting, but at the same 
lUae oputinanding, the election of a certain named person 
to a So, too, the call, though often sighed by 

.the sexte^ wap^^d as a mere poUte bowbeg the mieseiitee 
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into the pulpit. No ol)jection was then admitted, but to 
life, literature, and doctrine, and no high standard was ex^ 
acted on either cjualification— friends being the sympathizing 
judges. The Veto Act was thought to revive or legalize 
the call, in a negative form. Where a majority of the male 
heads of families, without reasons assigned, solemnly objected 
to receive the presentee, this nullified that presentation, 

' leaving it to the patron to present others in succession, until 
it fell jure devoloto into the hands of the presbytery, but 
whose appointments were not subject to the Jike veto. A 
case soon arose on a presentation by Lord Kinnoul to the 
parish of Auchterarder. ‘ The call was signed only by two, 
and the veto by a host [,of parishioners, and the presbytery 
therefore refused to collate, and the Superior Church Courts 
supported their refusal. The case was then carried to the 
Civil Courts. The Court of Session, by a small majority, 
held the Veto Act to be ultra vires of the Church, and 
ordered the presbytery to take the presentee on trial 
for collation to the benefice. This they refused, and there- 
on the members were found personally liable in damages 
by the Court. But this decree led to a series of most 
discordant proceedings both on the part of the Courts 
of the Church and of the law, where both, perhaps, 
grievoasly atretched the limita of propriety. The . Chuteh 
Courts auepended and deposed ministers who obeyed the 
decrees of the Civil Courts, and refused obedience to the 
orders of the Church Courts. The Civil Courts annulled dietMi 
ecclesiastical decrees, and went even so far as to interdict thb 


preaching of the word and administration of the sacraments in 
certtun parishes by others not the ministers thereof. TMs 
raided the second issue of spiritual independence, which biil- 
minated in the last great secession of 1843, forming the ** Free 
Church of Scotland,” and who lay claim to be hdld the trh.4 


National Church. Between 400 and 500 ministers,' some 
making great saorifiees, left the Church at this tingie, oarrymi^ 
with th^ their congregations,, ir^ch were ihcr^Mibd 1^’ 

VOIi. XXIX.— NO. LVH. . v.-: 
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secessions from other congregations whose ministers stood firm 
to their first love. It is important to notice^ as recognising 
the existence of Patronage as the immediate cause of what, 
from its ma^itude^ has been called the Disruptions^ that 
in the year previous to the departure (1842) the General As- 
sembly/' Resolved and declared that Patronage is a grievance, 

, has been attended with much injury to the cause of true 
religion in the Church and kingdom, is the main cause of the 
difficulties in which the Church is at present involved, and 
ought to be abplished.” It was apparent to every discerning 
mind that some immediate le^slative remedy was absolutely 
necessary to conserve the remnant of the Church by mitigating 
the rigour of patronage. Lord Aberdeen directed his attention 
to the important subject and carried the Act 7 Viet. c. 61, or 
the " Benefices Act,” much better known by the name of its 
distinguished author as the " Aberdeen Act.” Its best 
friends dare not venture to praise this Statute as a 
model of perfection. It was kindly intended to ^ve strength 
and stability to the National Church in its weakness. If it 
has any similitude to tiie granite associated with the name of 
its noble author, the pillars not only want the polish which it 
Usually assumes, but its capitals are sadly unsymmetrical, 
and far from being Corinthian. The Act can be, and has 
been, read in two divers ways, either as pro-patronage or 
anti-patronage — popular or anti-popular. The great differ- 
ence between this Act and the Veto Statute *of the Church, 
which it was intended to supersede, is that, in the latter, 
objections without reasons were held sufficient on the sole 
power of numbers. But under the Aberdeen Act special 
reasons must not only be assigned, but proved bj* legal 
. evidence. The Act, in one part, expressly declares that 
the Church Courts are ** to have regard only to such 
ohJectioM €u are pertonal to the preteniee.** But in another 
^urt Statute, the Church Courts are to have re- 

gain tf^e , character and number of persons by mhom the 
ohjecHone^ahdti be ptopotedP 

d! • . ' 
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If a good objection exists against the presentee^ it' is surely 
equally so^ whether it be stated by units, tens, or hundreds, 
and if the objection be radically had^ it is not in the 
nature of things that it can be made good, though the number 
enlisted in its support be Legion and their character imma- 
culate. With such a discordant law, it is not matter of 
surprise that the Statute has been the prolific parent of 
numerous disputed settlements. The objections most fre- 
quently are personal to the patron rather than to the pre» 
sentee. If at all aifecting the presentee, it is not that the 
objectors think bad of him, but only they think better of 
another whom they fondly hoped the patron would, as re^ 
quested, have presented to them. The result has been 
that there is no rule to guide the numerous presbyteries of 
the Church ; and for twenty years the Church has laboured 
in vain to form a code of regulations for the better working 
of the Act. Precedents have no authority ; not only in 
successive assemblies but in the very same assembly one 
presentee is admitted and another rejected, although no 
distinction is discoverable between the two cases, or if there 
be any, the difierence should, in the view of outsiders, have 
led diametrically to opposite results. 

In the period of twenty-two years after the passing of 
the Benefices Act,” there were forty-six cases of disputed 
settlements ; of these, twenty-three presentees were inducted 
. in spite of the opposition; ten were rejected; seven withdrew 
leather than prosecute the presentation in sb unsettled a state 
of the law and practice. The average cost of these cases 
on both sides, through their various stages, has been 
moderately estimated at 500/., or 23,000/. in all, which 
would go far to purchase many of the rights of patronage 
in Scotland. The whole value of these has been estimated 
at 240,000/. ; but many of the largest headers of tliis anoma- 
lous and annoying kind of property are not unwilling to 
make a gratuitous surrend^ or transfer if satisfied that midh 
will bd for the good alike of the Cntireh tuid people. 
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Great aa is the amount of secession and dissent in Scotland, 
there is no doubt but that the National Church has within 
its fold the majority of the people, and it never must be 
forgotten that the peculiar province and mission of a 
National |Churoh is to go into the waste places of the land 
and to gather within its walls the outcasts of the population. 
The tabulated report of the Registrar-General (1866), set 
down 43*87 per cent, of the people of Scotland as 
being married by ministers of the National Church. The 
Education Commissioners, in 1867, reported two nullions 
out of the three millions of the population to be in 
connection Avith the National Church. There appears 
every reason to believe that, as the existence and exercise 
of patronage was the cause and occasion of the many 
great defections from the National Church, so its abolition 
or substantial modification would be the means of bringing 
back many to its pale, seeing that no doctrinal or ritual 
difference exists betweeu all the Presbyterian bodies in the 
northern land of presbytery. 

The Church in their memorial to Government wisely 
abstain from submitting any plan for legislation, but ex- 
press their hope that any measure to be proposed should 
confer on the permanent male communicants of each parish 
the greatest amount of influence in the election which may 
be found consistent with the preservation of order and 
regularity in the proceedings, and which should at the 
same time leave with the judicatures of the Church the 
power of carrying out the provisions of the Statute by 
regulations framed by themselves, and subject to modifica- 
tion from time to time as experience may dictate.” 

The ministers and adherents of the National Church of 
England will watch with deepest interest this movement 
north of the Tweed, with the hope that the result may be 
to strenj^en the bases of both National Chnrchee in the 
warm affecilone 6f the united people. 
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Am. IX.— ON THE PROPOSED ABOLITION OP 
COMPULSORY PILOTAGE AS REGARDS 
LIVERPOOL. 

T he Government aims at abolishing what is termed Com- 
pulsory Pilotage ; or, in other words, the obligation, 
imposed by law upon the captains of vessels entering or 
leaving certain ports in the United Kingdom, to take and 
pay a pilot. 

The case, generally, in favour of the abolition is very 
strong. As to many of the ports in question, pilotage is 
not always, or even often, necessary for sailing ships. And 
for steamers, which are rapidly superseding sailing ships, 
it is less needed, if needed at all. And when it is needed, 
as in bad weather, or under other exceptional circumstances, 
the supply of pilots ready and able to give the required 
assistance 'seems to be sufficient under the arrangement 
(already common to some and now proposed to be extended 
to all our ports), by which the pilotage authorities simply 
licence pilots who have duly undergone examination, and ^ve 
them a preference in employment. 

But it is doubtful whether there is not at least one ex- 
ception to the ’ expediency of this measure. The port of 
Liverpool would seem to prefer a good claim to be regarded 
with especial care in the application of so sweeping a general 
prindple. The interests at stake are enormous ; and the facts, 
so far as we can learn them, suggest, to say the least, some 
heutation. 

The number and tonnage of the ships entering and leaving 
this port exceed the corresponding amounts for any other port 
in the world. The entrance of the Mersey is obstructed by 
sandbanks, extending over an area of at least two hundreid 
square miles ; and the bar, or the riiallowest part of the nimw 
(duumel through Aese banks, lies outside the mouth of the 



150 AhQlUi<m of CompuUory Pilotage, 

river, and at a' distance of about ten miles. This (tho 
Queen’s) channel is. cdnstantly shifting, more or less, with 
the banks it passes through ; and at low water, spring tides, 
has not more than eight or nine feet of water over it — or 
about half the draft of water required for a large proportion 
of the ships using it. 

In the face of these facts it is impossible not to admit 
tiie allegation that there is need for pilotage. The sailing 
shipowners all say they cannot dispense with such aid. 
Most of the steam-shipowners say the same. The under- 
writers, whose especial business it is to estimate the value 
of the risks arising from such obstructions to navigation, 
express a similar opinion. Only a few of the owners of 
steamships, employed on regular lines of traffic, it seems, 
object to the present compulsory ” system. 

Doubtless, as a rule, it is most unwise for the State to 
compel men to carry on their business in any particular 
manner. Nay, it may be said that we can hardly make a 
mistake in permitting *every man to risk his property in 
toy way he pleases, provided that he docs not injure his 
nmghbour. But shipowners, and especially the owners of 
Unes of large steam-ships, occupy a position in which they 
can scarcely act without affecting the lives and property of 
others. Every shipowner, who carries cargo belonging to 
others, is clearly bound to take all due care of it. It 
might be added that he is .bound to take at least equal care 
of the lives of the crew. And, as to both, the neglect of 
any reasonable precaution must be deemed a wrong. There 
only remains the question whether taking his ship through 
the sandbanks of the Bay of Liverpool does or does not 
require special local' skill. The best authorities say it does. 
If thqr are right, either the captain ought, ip every in- 
stance, to possess this skill, or he ought to be supplied 
with it thiviugh the aid of a properly qualified pilot. 

As dte fatw.-stands at present, nothing exempts the ca^.toin 
of a reteel about to enter or leave the Mersey from the 
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duty of taking a pilots except the fact that he has himself 
passed examination as a pilot. In other words, the owner 
must either furnish evidence that his ship is under the 
guidance of a man who knows and can avoid the local 
danger, or he must take and pay for a competent local 
guide. And this would appear to be nothing more than 
reasonable. * 

It has been said, in the course of the discussion, which 
the measure now under consideration has excited, that we 
examine and license medical men, but do not compel people 
to employ them. The analogy is a fair one. But the alle* 
gation, as to there being no State compulsion to employ 
medical men, is hardly correct. Medical science has two 
functions : (1.) To prevent disease; and (2.) To cure it when 
developed. And in nothing is the spirit of modern legis- 
lation more clearly apparent than in the extent to which 
men are enjoined, and, where need is, compelled, to pay for 
medical aid in preventing disease. No man is allowed to 
breed fever for his neighbour ; and every man in populous 
districts, iu which the liability to such disease is greatest, 
is more or less compelled to take and pay for the needful 
medical superintendence of himself and his neighbours. 

In the Bay of Liverpool navigation seems to be, beyond 
all dispute, liable to exceptional perils — perils only to be 
avoided by the constant employment of special local skill. 
Pilotage, thci c, is prevention. Salvage would be cure. And 
if pilotage be neglected, salvage, so far as it may be prac- 
ticable, is the only alternative. But preventidn is better 
than cure. And shipowners, as sea-carriers, being bound to 
others to use all needful care in the navigiition of their 
vessels, would seem to be under a just obligation either to see 
that their captains possess the requisite skill or to use that 
which the* ical authorities provide for them. 

It is worthy of remark that until tlie year 1766, the 
taking of pilots for entering the pesrt of Liverpool ifaa 
optioiml. But by an Act oi that year it was made com- 
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pulsory. Tbo preamble of the Act expressly states the 
evils which had then arisen from this system, as a ground 
for making it compulsory. It has remained so ever since ; 
and a large majority of those immediately concerned are, 
apparently, denrous that it should so continue. 


Abt. X.— the lord CHANCELLOR’S 
JUDICATURE BILLS. 

T hese BUIs (the High court of Justice and the 
Appellate Jurisdiction) have been committed pro 
formd, and upon the report a number of amendments were 
inserted, the Lord Chancellor stating that he proposed to 
recommit them on the 29 th of this month (April). Lord 
Denman has ^ven notice that he should then move that 
the High Court of Justice Bill be referred to a select 
committee. 

We believe that this is an accurate statement of the 
pomtion of the Bills, and having said this, we now say on 
our own behalf, that in our opinion both these hasty, ill-con- 
sidered measures will be found to be two of the victims at the 
massacre of the innocents. When we say this, we are by no 
means juunindful of the degree of favour with which -the legal 
newspapers regard the Lord Chancellor’s efforts in the way of 
r^orm (and irr^pectively of the fact that the Legislature has 
more upon its hands than perhaps it evmr had, and time may 
not suffice to pass them) nevertheless we think that the 
public voice has decidedly been against them, and in our 
jndgmuat wisely so. 

We will briefly call the attention of onr readers to that 
which.we think is thetme view of the matter. All reform, no 
matter whi^, is the result of pressure from without. Especially 
is this true in all legal reform, for lawyers as a rule, are 
wedded te^ what is and has beetu It is to the Mtyi not 
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to the profesaion, that the credit , is due of mnlring 'vrise and 
beneficial iteration. It ia then upon the great of 
Biutora that changes in our procedure operate, and it ia for 
them and fi}r their adTOntage that changes m ainl y are made* 
Hence it follows by inexorable logic, the first changes miula 
should be changes to benefit the great mass 'of suitors, and 
not merely those who are exceptionally rich or exc^tionally - 
litigious; 

If this be right, if this be the true reasoning the Bills 
before the House of Lords are premature, they are Bills in- 
troduced on the Chinese plan, that plan which begins with 
the chimneys and finishes with the foundation. What, if it 
were possible, should we think of a builder who consumed 
material and devoted time and attention to the attics whilst 
the drawings were in the hands of the architect, and the plan 
of the house had not even been decided upon? 

However improbable, however ridiculous, such a course 
would be, wherein does such conduct differ from that of Lord 
Hatherley? The Judicature Commissioners are still taking 
evidence, whatever may be the surmises as to the second 
report, nothing is known with certainty, and until that second 
report is out and the result known, the Legislature would be 
acting in the dark, nay, more, would be acting without 
that special information which the Commissioners were ap- 
pointed to obtain, and without the advantage of that very 
opinion which, by the fact of the Commission being ap— > 
pointed, was regarded as a condition precedent to legislation.- 

It may be that in the view of some, the first report of the 
Commissioners is so distinct from whatever may be th^ 
second that it is quite safe to legislate now without waiting. 
But a moment’s reflection will- show that, by whatever name 
or names the Bills now before the Lords may be called, they 
are in thebr natmre Procedure Bills. They are but the di^ 
bones of the skeleton, the breath of life has yet to bu 
breathed in them by the rules of Court 
' The judges will not in aU probability nuke any rules of 
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Court until the second report- is published. It may be 
safely predicated that they will not, and the Lord .Chancellor 
so fitf as he is concerned, might just as well have brought in 
Bills < of two or three clauses each, empowering the judges to 
nuke rules,, as these premature measures, which, if ap> 
pearances are to be believed, are only bom to die, and, 
did they possess the gift of voice, might well exclaim, 

“ What were we hcgvui for 
To be so soon done forP” 

If we ore right, and these Bills are in their nature, or rather 
in their operation, Procedure Bills, it is to our mind clear 
that it is in the last degree unwise to legislate, until the 
second report of the Commissioners is in the hands of the 
public. 

It most be remembered upon this part of our subject, 
that th& high court of justice is in truth, a court of appeal 
itself. It will be, assuming for a moment the Bill to pass, 
and no change made for the present in the County Courts, 
the Court of Appeal from those tribunals. Vide ss. 4 and 
13, and subnotion G of s. 13. 

Our own view is that these Bills are so clearly Procedure 
Bills that it is not worth while to discuss the question whether 
they touch or modify the evils which arc said to arise by 
reason of our present system of Law and Equity. Some 
writers have, while disparaging these measures, nevertheless 

r 

contrived to praise the large spirit in which they have been 
conceived, and the breadth and clearness of view exhibited 
in carrying them out. But in the language of Emerson 
**the place, may be all glorious, it is the detail that is 
odiol^*’ and it is this '^odious detail,” upon which every* 
tiring depmds that is left to judge already sufficiently laden 
with the .’burden of their offices. 

We ettnnot hdp tlunhing that the Lord Ohaacdlor it not 
to blame, in the* iniatter at all. The Bills were inti^uced 
to satisfy* the hungry maw of the pnblie demanding reffirm 
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in eTer7tliing« and to show the desire of the Qovenunoni to 
satisfy the public mind. 

If the view we have thus endeavoured to place before 
our readers be the true one — ^if the Bills are at present 
premature — if they can be correctly and accurately described 
as Procedure Bills — and if reason shows that it is safer and 
wiser to wait the further report of the CommissionerS'—what, 
may be asked, is the plan we surest, when it will not be 
premature to act, but when the time is come for legislation ? 

We say adopt the same plan then that was adopted before 
the Common Law Procedure Acts. Confide the preparation 
of a full and complete measure, founded of course, upon the 
Commissioners’ reports, to some few skilled draughtsmen, 
acting with and under the direction of some eminent lawyer 
or lawyers. 

The.names of several will occur to our readers. The late 
Lord Chief*Justice of the Common Pleas might thus well 
employ, and not too onerously, the golden autumn of a great 
judicial life. It is rumoured that hir. Justice Willes is about 
to retire. Would not he, the skilful framer of the earlimr 
Procedure Acts, aid and guide younger men in draugMing 
the Bill ? Would not these two great judges, again side by 
side^ be pre-eminently the men for the work? They may be 
helped by others as eminent os themselves. The question of 
cost and expense we do not discuss, because, whatever the 
expense of employing a few eminent men and paying them for 

•w 

their labour would be, it would be but a trifle, at most, when 
the nature of the work is considered. 

; So much for that. We have said our say, and -think, we are 
bnt expressing the views of a great number of men entitled to 
have their opinions respected, and regarding the subject as 
we do, shall not discuss or critimse the Bills before us as 
they are merely outlines to be fified- up by others— they are 
not substantive or substantial Beform Bills. 

One thing has struck us' and opr readers probably as - w^* 
jpmild anytiung exceed the solemnity with whidi the Iridb 
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OHuroh Billj the Irish Land and the Education Bill 
have been introduced ? With what a sense of the importance 
of the measures, and of the responsibility they entailed!' Why 
should Bills as important in their effect^ although it may be^ 
not quite so solemn in their nature^ be introduced, palpably 
only half discussed, confessedly only tentative ? Remember 
that it is not merely the law of property or civil rights that 
form pairt of the scope of these Bills. Our criminal law, its 
conduct, carriage, and operation, needs reform as well, and 
four«horae coaches are not more behind the requirements of 
our nulroad age than our laws and their operation are behind 
the^moral and social exigencies of our times. 

A poet has said — 

Of all tbe ills wbicb mortal men endure 

How small the part that kings and laws can cure*’* 

Be it so, but let us nevertheless have laws potent to cure 
the evils which are bred from want of law, or from its insuflSi- 
ciency. One can hardly help a smile, when it ip said that 
evils alleged to be so great as are the evils of the adminis- 
tration of our law can be cured, or at all events be alleviated 
by measures such as these we have discussed. If we suffer so 
much from a divided and hostile system of law, as the advocates 
of fusion’' say we do, we should have thought that there 
was no better, no surer way of bringing about a cure, than 
by adopting a uniform and complete procedure, and thus edu- 
cate the profession and the Bench to deal with questions of 
all kinds. Even this will be a work of years— many years, 
but it will be greatly aided by two things ; one aid exists 
noWi ^he other we hope will soon. The drst is found in the 
fact that ‘‘ fusion ” has alrc^y taken place in the Oounly 
Court, where the judges and practitioners already deal largely 
with law and equity, and even admiralty, the second aid will 
be found in the administration of justice in its every branch 
under one roof. 

Our advice U Festiria Unte, a great work has to be done# 
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a work that may bring about changes larger and greater 
than many see. Let us have however the whole plan 
before us before the work is commenced. 


DIGEST OF SCOTCH DECISIONS ON GENERAL 

POINTS OF LAW. 

No. 1. 23 Nov.j Roxburgh v. Guthrie . — 41 Jurist^ 11. 

MARBIAGE — EVIDENCE. 

A WAS regularly married to B, and had children. After his death C 
brought a declarator of marriage, founding on a verbal declaration of 
marriage. She called B, and her daughter, on the plea that the first 
marriage was illegal and incestuous, because that B was step- 
daughter of A. Oil the proof of the second mamage of A with C, 
the Court held the same not proved. Per Lord Neaves — “I am 
anxious that it should be understood that I recognise, in the fullest 
manucr, the principle of the law of Scotland, that the mutual 
declaration of a marriage before witnesses per verba de presently con- 
stitutes ipsum malrimonium ; but then the proof of the facts must be 
clear and unexceptionable ou the one hand, and on the other hand it 
must be clear that the interchange of consent was deliberate an4 
serious.” The witnesses were wholly relatives of the woman^ 
on which Lord Neaves remarked, It is not only competent but in- 
cumbent on the Court to look upon such evidence with great jealouay, 
and to weigh it in the most scrupulous manner, to see what is the 
character and position of the witnesses generally, and whether 
they are corroborated to such an extent as to secure confidence that 
they are telling the truth. Nothing would be easier than for a vicious 
and designing woman to fasten a marriage on a man by the evidence 
of her own relatives and associates, and this, more particularly when 
the man was dead, and his relatives are necessarily at a great dis- 
advantage in disproving the alleged facts, and detecting the im- 
posture.” ** To sustain a posthumous claim of this kind would be a 
great and dangerous encouragement to fraudulent attempts of this 
description, and would fix on the law itself a reproach to which I 
think It is not obnoxious.” 

No. 2. 29. Oof., l^QS*r^Longworth v, Yelvertm * — 41 Jurisiyl9* 

JURlSDICnON. 

* « ■ 
^ * 

Ik a declarator of marriaiKe» the Court of Seasion astoUaied from.tln 
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action^ and the House of Lords affirmed the judgment. This was an 
action to reduce both judgments, as pronounced without jurisdiction, 
in respect that the defender had no domicile in Scotland. The 
Court dismissed the action of Reduction, on the ground that on ihe 
pursuer’s own showing the defender was not subject to the jurisdiction 
of the Court. Per Lord President (Inglis) — “ This action is simply 
an invitation to the Court to repeat the excess of jurisdiction wliicli 
they are said formerly to have committed, and if the former judg- 
ments be reducible on the ground of excess of jurisdiction, it is 
obvious that any decree in this action would be equally reducible on 
the very same ground.*' Lord Dcas dissented-—** I am not disposed 
to proceed upon the mere difficulty of assigning a known technical 
name to a plea so radically founded on justice and common sense, as 
that a party who steals a judgment from a court which has no 
jurisdiction to pronounce it can, in limine^, object to the jurisdiction 
of that Court to declare the judgment a nullity.** 

No. 3. 30 Oct,y 1868. — Hay v. Baillie.—Al Jurist^ 25. 

attorxet’s liabilitt. 

This was an action by a client against his agent, for a sum said to 
have been lost by reason of his neglect to use a proper attachment 
of funds. The agent was assoilzied from the action. Per Lord 
Neaves — ** In order to make out a case of gross negligence against 
a professional man, there must be a clear statement both of the 
course that lay before him and that which, in point of fact, ho did 
adopt. An agent deviating from a well-defined course of practice, 
and making experiments which turn out ill, would be liable for the 
loss which his client suffers, but to enable the Court to judge of the 
nature of the deviation, both what was done and what should have 
been done must be distinctly pointed out.*’ 

No. 4. 3 iVbr., 1868 . — Kennedy v. -Be//.— 41 Jurist^ 31. 

AX>P£AL IN HOUSE OF LORDS — EXPENSES. 

The House of Lords reversed a judgment of the Court of Session, 
given at the outset of the cause, and against which the right to 
appeal was refused. In consequence of this all the subsequent pro* 
cedure was set aside, and a remit made to assoilzie the defender 
with expenses. Under this remit the Court found the defender 
entitled to full expenses, though on some of the subsequent points 
he was unsuccessful. Per !l^rd Cowan — **Ali our interlocutors 
have been swept away, and it is impossible for us, in these cir- 
euitistaiieai} to pronounce the defender unsuccessful in any part of 
the lil^tion. 1 must further add that the pursuer has himself 
in some measnre to blame for the resolt. He might, if so advised, 
have called ibe attention of tiie House of Lords to those matters, 
and have asked sjueetfie directions on the sotject of ekbenses." 
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No. 5. 12 Nov*y 1868.*-~ 7%omas v. Tennen^— -41 Jurist^ 59* 

SUCCBSSIOIT — ^REVOCATION OE DEED* 

A PARTY by a Scotch deed disposed his Scotch estate to his wife 
in life rent, and to trustees in fee, with directions to sell the estate 
and apply the proceeds to purposes set forth in a prior English 
deed, but which was not found, and supposed to have been can- 
celled, On his deathbed the testator executed an English deed, 
revoking all prior deeds, and leaving all his estates to trustees, 
providing that the net income should be paid his widow during 
her life. The heir-at-law brought a reduction of the deed last 
in date, as being made on deathbed, and of the second as being 
revoked by the last deed. Held that the Scotch disposition was 
not revoked by the English will, but that the trust was inoperative 
by the cancellation of the prior English deed, and therefore the 
heir-at-law was entitled to the Scotch estate. Per Justice Clerk 
(Patton J “ Deeds of conveyance may be impliedly revoked by a new 
conveyance to another party, but there is no implied revocation 
unless the new deed is effectual.” Per Lord Benholme — ‘*It is 
settled law that iu point of form an Englisii will is habile to revoke 
a Scotch trust disposition, but it entirely depends on the nature and 
extent of the revocation whether the will operates effectually to 
revoke the Scotch deed. The question is to what the revocation 
applies ! I have been considerably aided in answering that question 
by an examination of the terms of the English bequests. The 
words are ‘ freehold, copyhold, and leasehold.’ Not one of these, 
to ray mind, applies to the testator’s Scotch property, which is a 
subject feued out from a subject superior.” 

No. 6. 20 Nov.y 1868, — Maxioell v. Copland * — 41 Jurist^ 79. 

LANDLORD AND TENANT.— TROUT FISHING. 

Held, in an action of interdict (injunction), at the instance of a 
landlord against bis tenant in a farm, that the latter had no right to 
lish for trout in a poud on the march, made and stocked with fish by 
the landlord. The Lord Ordinary (Barcaple) decided for the tenant^ 
holding that where, there is no express reservation, anti nothing 
to indicate that it is intended to reserve the right, it is consistent with 
general understanding and practice that the right o| angling for trout 
was communicated to tiie tenant like the other uses of the subject.^ 
The Inner House (Second Division) unanimously reversed. Per 
Lord Neavos— A right of trout fishing is an incident to Ae right 
of property. It is not a right open to the public, and exercisable 
by all who have access to the water. There is no property any where 
in trout, in the burn any more than in the running water there. Bat 
the right jto ISsh is a privilege to the proprietor of the soil, and no 
stranger is entitled to take away the trout any more than he in 
entitled to ladle out the water. Such ajright is not let by an ordhomry 
agricuUurcd lease i such a lease is a limited right for aspeofad pm^poatt. 
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Tbe tenant may haye the use of the watery but he has not the right 
of taking the trout contained in ii.% 

No, 7. — ^20 Nov.j 1868 . — Leiich v. Nihon , — 41 Jurist^ 83. 

FREIGHT — OHAKTER-PARTT. 

A GHARTER-PARTT Stipulated that freight should be paid oue month 
after the Tessel’s sailing. Held that freight was due, notwithstanding 
the vessel was lost within the month. POr Lord Justice Clerk 
(Patton)—^* The stipulation that freight was to bo paid on the expiry 
of a mouth from sailing was, in effect, a stipulation that the sum 
stipulated should be paid, irrespective of any contemplated arrival of 
the vessel. The stipulation, in so far as the actual earning of freight 
for the voyage was concerned, was just the same as if it had been 
stipulated on the vessel sailing from Glasgow, or two days after 
sailing. The case was treated, and properly so, as if the freight had 
been paid, and were now sought back by way of an action of 
repetition. It was the natural and plain inference from the under- 
taking that the payment is absolute, and without the condition of 
return.” The Justice Clerk referred to the English cases, Saunders 
V. Drewj 3 B. and Ad. 4 15, and De Silvale v. Kendall^ 4 M. and 
S. 36, and Andrews v. Moorhouse^ 5 Taunt. 43o. 

• 

No. 8. 21 AW., 1868. — McCallum v. Patrick, — 41 Jurist, 89# 

FORESHORE — FISHERY ACT. 

Umbbr the Act 29 Geo. II., c. 23, all persons employed in the 
fisheries have right of the foreshore below high-water mark, and for 
a space of 100 yards on waste lands for erecting tents, huts, and 
stag^ Held that a proprietor could eject a person who had erected a 
hut on waste ground a few feet above high-water mark, but for 
permanent purposes. Per Lord Justice Clerk (Patton) — It is not 
intended that fishermen should take possession of any piece of ground, 
of however little value, and use it to erect a residence, although 
proprietors are bound to submit to temporary occupation during the 
time of fishing. Whenever the fishing is over, the fishermen may, I 
think, be call^ on to remove their constructions.” 

A- 

No. 9. 25 Mv., 1868 . — Lord Advocate v. fFatt and Kerr, 
—41 Juliet, 91. 


CRIMINAL CHARGE. 

fliat ** cruel and barbarous usage” is vague and irrelevant, 
but a, dipige, scfstained, ** of compelling persons to leave a ship em* 
bedd^ in ice on the high seas, in order to proceed, on foot, , across 
ike ice towai^ the shores at a great distance, to the dlmger of life 
and If^uiy ^ their pers^” 
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[*** It should be understood that Notices of New Works forwarded 
to us for Eeview, and which appear in this part of the Magazine* do 
not preclude our recurring to them* at greater length, and in more 
elaborate form* in a subsequent Number, when their character and 
importance require it.] 


The Institutes of Justinian, with English Introduction, Translationi 
and Notes. By Thomas Collett Sandars, M.A., Barrister-at^Law, 
late Fellow of Oriel College, Oxford. Fourth Edition. London: 
Longmans, Green, & Co. 1869. 


It must be a matter of satisfaction to all students of the Roman Law 
to find that Mr. Sdndars’ edition of the ** Institutes ” has reached the 
fourth issue. When the editor in 1853 presented his first edition to 
the public, he could scarcely have hoped, in the state of legal studies 
at that time, for a larger success. The present work is simply a 
reprint of the third edition, in which the learned author confined bis 
attention to the correction of typographical errors. It is indeed really 
and substantially only a reprint of the second edition, upon whidi 
Mr. Sandars spent some time in revision and correction. This is to 
be regretted, as in many passages, without wishing to find fault, 
the translation might have been improved, and a carefiil review 
would have enabled the editor to translate several sentences which 
have been omitted in bis version. Besides, so much has been done 
for tbe improvement of elementary jurisprudence siuce the earlier 
editions of the Institutes,’* that the notes might have been greo^ 
enriched if^the works of more recent jurists h^ been consulted. It 
is a duty an editor owes to himself as well as to the public— we admit 
it is not alwayt observed — carefully to revise and to endeavour to 
im^ove the succeeding editions of both scientific and legal woric^. 

Having said thus much, it is due to Mr. Sandars that we should 
remember that 'when his edition of the Institutes ” was first pub* 
lished it was a most valuable boon to the students of iurisprudence 
in this counIBry, The third edition of the ** Institutes, pumished at 
Oxford by t)f. Harris in 181S, had been long out 6{ print, end e 
chance copy could only be obudhed at a high price et the **aiiti« 
quarimi booksellers,** as the vendors of old edition^ ere termed ih 
^rmany. We are not unmintfol when, we lay such stress upoh 
the value of the Institutes,** of the pobl^tiou of other boolu' w 
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tbe Soman Lftwin this country ; b^^up to the time of the publication 
of the Commentaries of Gaius mmo Soman Law” in the early 
part of last yeari as an approved dementaiy treatise the work of 
Mr. Sandars stood alone. 

Mr. lenders has acted wisely in avoiding as much as possible all 
difficult and controverted pointSi and in confining himself to elementary 
instruction. This, indeed, is the true idea of an institutional treatise 
which should avoid as much as possible all controverted points. The 

Institutes of Justinian/’ however, should be read and studied| 
not only by the law student in his elementary course, .but also 
by those lawyers who, by their position and influence, are called to 
prescribe and regulate the legal studies of both branches of tho pro* 
fession. Nothing can be more erroneous — nothing more shallow, 
than the remarks continually dinned in our ears, that what our 
students want is something practical. There are men at the Bar 
who term^ themselves practical men,” boasting that they know 
nothing of the law. When we have a legal University in this 
country, and when, moreover, the importance of an accurate and 
deep study of the law comes to be felt, both as an aid in the codifica- 
tion of our jurisprudence and for the administration of justice ; tho 
impossibility of being wisely practical, without being also learned in 
the principles of the law, will become so apparent, that men who 
are mere talkers, boasting of their own ignorance of the law, and not 
jurists, will soon be relegated to their proper place in the profession 
they have chosen, from which, indeed, in the present state of our 
jurisprudence, they may derive pecuniary benefit, but which they 
can never adorn as lawyers. The most distinguished jurists, 
both at the Bar and on the Bench, have always felt the importance 
and the value of thorough and exact legal culture. But, further, 
the Institutes of Justinian” are npt to be regarded merely as a 
piisce of curious, ancient legal workmanship, for they form a consti- 
tuent part of the modern !l^man Law, and as such are an important 
element in thq living law of many millions of the human race. In 
Germany, for instance, the inapplicability of the Roman Law is only 
exceptional. Thus, he who appeals to the Roman Law proceed 
upon a firm basis ; or, as it is expressed by the civilians, be proceeds 
upon a ^^/undatam intentionemJ* 

In the country just referred to, Customai^ Law modifies all other 
law. The laws of tho empire qualified the Canon and the Civil Law. 
The Canon Law modifies, but only modifies, the Roman Law. 
Again, among the various elements which constitute what is now 
designated as the'*^ Corpus Juris Civilis,” the ^'Institutes ** pecupv a 
mo9t important position. The Novels indeed precede all otner 
soblCCeSf ^ The Code takes the precedence of the Paudectiy wbilit iko 
^t^; o^nion is that the ** Institutes ” precede the'Pahm^toi if thev 
4eton^j^.aDything new or positive. As a text-book^ th» ** Ihsu-* 

^ s^ond to the ** Commentaries of Gaius, 

wlodkffi ia some passages verbatim and^ upon wWch they 

careftijy For praotied. purposes botii ttoie 

iional tnUi^iees m^'inatsiMmsahle. 
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What however is greatly needcil at the present time- in this conntiy 
is the establishment of a. legal university. For a long period our 
law studies have been conducted in a disjointed and unsystematio 
manner. So little attention has been paid by us to the method of 
legal studies^ that we are scarcely aware of the inadequacy of our in- 
struction, or we should never have sanctioned the loss of time and the 
waste of means involved in our utter want of system. The Germans, 
and other civilized nations, who have given great attention to this sub- 
ject, have placed the Homan law in the very front of their jurispru- 
dence, and in so doing they have acted wisely. Confining our remarks 
then to this primary and most important department of juridical in- 
struction, we venture without hesitation to lay down the programme 
of study which would undoubtedly secure the approval of the great 
living continental jurists, whose ability and learning so far transcend 
our own. The Commentaries of Gaius ” should be read as an intro- 
duction to the more recent Institutes of Justinian ; and both these 
treatises should be followed by the study of some work on the Insti- 
tutes of the Roman Law, cither in English or in one of the continental 
languages. This course is necessary for two reasons : first, that a 
glance may be taken of the entire domain of Homan jurisprudence, 
which cannot be obtained by the simple perusal of the Commentaries 
of Gaius” and the Institutes secondly, bccaus^e during the present 
century the systematic method of teaching the law, introduced by 
Savigny, and all but perfected by his disciples of the historical school, 
has introduced that beautiful arrangement and system, which will 
be found to be not only attractive to the student, but greatly to 
facilitate the scientific study of the law. Gaius and Justinian 
once mastered, and an institutional treatise carefully read — ^a task 
by no means difficult for a student who has a talent for legal 
studies, the next course prescribed should be the History of 
Boman Private Law,” to bo followed by the careful study of what 
the Germans call Pandekten,” or the ^‘Modern Roman Iaw.** 
The vicious habit of introducing English case-law should be care- 
fully avoided, as it only tends' to perplex, to weary, and to disgust 
the student. We do not hesitate to assei't that if this courae wefe. 


taken, the dififerent brandies of our English jurisprudence would be 
mastered with a facility that would astonish the present teachers of 
our law. We might have fewer students for thenar if this courssi 
w$re rigidly enforced, but we should have lawyers who would know 
not only their own law but also that of Europe, whilst English indt^try 
would from time to time furnish great jurists, competmit ^ contifol 
the reform of our laws, and in this way to promote the vrm&ue of 
our gr^t country. We have made these remarks because 
it is believed, enable the reader to determine the value of worik 
accomplislied by Sandars and his fellow-labourers in this departr 
ment of the lew. It is quite iinuecessaxy for us to recommena Ids. 
<< Institutes.** Whilst other treatises are useful and interestinib 
and the Institntes of Justinian^* are indispensable. We pla^sq^^m 
a valne nik)h Mr; J^da^ hope he will 

improvement in his power in the futar^ editions^ 

\ t * 
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The Law rdatiog to Protestant Curatei^ and the Residence of 
Incumbents on their Benefices in England and Ireland. By 
C. D. Fields M.A., LL.D. London: Butterworths. 1870. 

It would seem from the author’s preface that he has compiled this 
Tolume to enlighten curates and others, lay as well as clerical, as 
to, the legal rights and liabilities of the former both in England and 
Ireland, and tho more especially has he done so, seeing that by 
reason of the disestablishment of the National Church in Ireland 
** all alterations and modifications in the present ecclesiastical law, 
and all future legislation connected with the Church of that country 
will, after the Ist January, 1871, be made in synods or conventions, 
in which the Statute requires that the laity as well as the clergy be 
represented.’* Before we proceed to comment briefly on tho book 
itself, we cannot refrain from remarking on its title. 

It has not been usual, as far as we know, to designate, cither in 
works on ecclesiastical law, or theology, or history, or biography, or 
even in tales of fiction, the lower grade of the clergy of the Church 
of England by tho epithet of Protestant.” Such they doubtless 
are, but it has not been deemed necessary to promulgate tho fact. 
The word curate per se distinguishes them from the curis of the 
Romish Church, who are wholly free from the operation of our 
ecclesiastical law, and are amenable solely to their own superiors as 
to discipline in doctrine or morals. The dedication tends to disclose 
the object for adopting the prefix. Its singularity would of itself 
make it worthy of recital. ** To my Father, a Curate* for thirty- 
three years in that Church which has most justly been disestablished, 
this little work is dedicated as a*sniiUl token of filial gratitude for 
that care which, amid the res angustce of a Curate’s home, yet (sic) 
found the means of guiding mine early footsteps into the paths of 
knowledge.” The approval of the destruction of the Establishment 
from which our author’s father derived his scanty livelihood may be 
ironical, or it may be sincere, but in either case it is not very seemly 
to tell bis worthy parent that small as his means have l^en, and 
although devoted as they have been to so good a purpose, still the 
source from which he derived them ought not to have existed, except, 
it may be, on the grounds that it was so unproductive. We will 
hope, however, that brighter prospects are before him, and that, 
under the re-organisation of the Church in Ireland, the fact of his 
having served for thirty-three years as a curate in the defunct 
Eatablishment will place him in a better position for the future : but 
we . eked the dedication for the purpose of explaining, if possible, 
the reason why tho word Protestant” was so prominently and, as we 
thinly unnecessarily introduced : the disestablishment of the Church 
plaoei.eiiriiles and priests of the Church of Rome in one respect on 
the same footing ; both will be only legally subject to the municipal 
law. ISasli iilaj have its peculiar tribunals to estabUsh rules of 


^ Jfet designated here ae Proieeiiittt# 
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discipline and doctrine, but it is only by the ordinary tribunals of 
the country that the violatiou of the canons and constitution of the 
former one can in future be restrained. The decrees or orders of the 
latter will still have no force beyond the pale of the papal consistory. 

It was, as we conceive, to mark the degradation, so to speak, of 
the clergy of the Church of Ireland consequent on her dises- 
tablishment, the desirable destruction of her ascendency as declared 
by Mr. Gladstone, that has prompted our author to adopt the epithet 

Protestant,” rather as a stigma than a designation. We ^ppe we 
may be wrong in our surmise. 

It can scarcely be denied that there is no class of educated men 
who are in a more helpless or, with all deserved laudation be it said, 
in a more pitiable condition than the majority^ of curates. Beyond 
the fact of their having been ordained or selected at their own 
request from the herd of mankind for their spiritual office, and their 
thereby acquiring a certain status in society, what worldly advantage 
do they enjoy, unless accepted by some incumbent to assist him 1 and 
even then, unless by the bishop’s sanction in the shape of a licence, 
they are without employment. Their stipends, even when secured 
by Statute, are not more than those of skilled mechanics or head 
servants in a large establishment. Doubtless they have a counter- 
poise in the reflection that they are serving a heavenly master, and 
that the sacriflce they make is not for this world. The volume before 
us*would teach them the legal position in which they stand, and as 
a general axiom, our author cites as his motto-- I^norantia jarisf*, 
quod quisque scire ienetur, nemincm excusat,** Doubtless they mayl^ 
if not already familiar with ** Williams’s Laws of the Clergy,” oi^ 
** Hodgson’s Instructions,” or the more modern text-books, deriTf|w 
such information from these pages, but if it is the intention of theijN 
author to induce the clergy to ascertain for themselves the law, wit^]s 
all its intricacy (for, with shame be it said, ecclesiastical law is by n^j 
means clear or settled) and act without advice, then we must sal^ 
that he is leading them into a snare. 

A great many pages are devoted to the placing side by ^aid' I 
English and Irish Acts, showing their discrepancies in pah fmuSihieaS 
As the book is designed for the instruction of the Irish as well as 
the English clergy, each may see their own position and contrast it 
with that of their neighbours. The well-known cases of JPsole r. 
Bishop of Londouj and Barnes v. Shore^ 1 Robertson’s Eccl. Bep., 
p. 382, and Moore’s P. C. C., before the Privy Council, March IStb, 
1861, Airnish Mr. Field with Illustrations of the legal poritlona 
that curates cannot perform any divine service without pennission 
of the bishop of the diocese in which they would officiate, in other 
words without the episcopal licence; and further, that the liceuoeia 
revocable by the bishop ex mere motUy and he cannot be called 
upon to give his reason for so doing. This does not improve &0 
condition of the curate. . 

It often happens that curates oifteihie, although not licensed 
bi Aop, imd (his Mr. Field points out aa a vidlf^tion of thirty-sixm and 
thirty-seventii canons ; the two uniTereities, however, may by 
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fcvmer cftnooi grant a Kcence as well as the.bishop, no doubt with a 
view of facilitating the reading of prayers, &o., in the college 
chapels. The case of Bames r. Shore^ as we have ^ready stated, , 
shows that officiating without a licence is an' ecclesiastical offence 
cognisable by law. 

In the case of Hodgson v. DiUon (2 Curt. Eccl. Bep., 292), Dr. 
Eaisliiiigton had previously ruled *^That no clergyman of the Church 
of England had a right to officiate in any way as a clergyman of the 
ObuF^ of England unless he bad a lawful authority so to do, and he 
couldunly have that authority when he received it at the hand of 
the bishop, either by institution, as in the case of a benefice, by 
licence where the party is a perpetual curate, and by licence when 
the clergyman officiates as a stipendiary curate.’’ Notwithstanding 
these decisions clergymen do often officiate without authority, and 
practically no evil results from it, and the bishop does not interfere 
either by monition or inhibition. An unlicensed curate may, how- 
ever, be placed iu an awkward position as to the payment of his 
stipend and also as to his dismissal, and in the words of an authority 
cited by ])r&. Field (Dale), he advises every curate to be licensed. 

At p. 4 we find this question put, If the incumbent should die 
or re^n, and the benefice thereby become vacant, is the curate’s 
office determined by such vacancy?” and our author adds, ^'this 
question has never, that I am awaro of, been judicially settled in 
England or Ireland,” and he proceeds to examine the question, and 
doing so he inclines to the opinion that the curacy is not 
.vacated thereby ; his strongest point seems to be the analogy he 
^draws between ^he office of a curate and that of a parish clerk. 
tThere is, however, this material difference — the office of a parish 
tderk is a freehold for life, he is not licensed by any one and he 
tbannot be removed without a formal charge of misconduct being 
imade against him, and can be heard in his defence, whereas the 
Biiahop may, at any time, and without cause assigned, revoke the 
frnrate’s licence, and it may reasonably be supposed the bisliop 
hfonld not hesitate to do so if a curate persisted in holding his 
"(fffltce whdre au incumbent, and it may be a stranger to him, and 
diffmng from him in matters of doctrine and form, represented 
those facts and sought redress. Whatever may be the custom in 
Irehuid it is well established in England, that upon a change ot> 
incumbency, the curate, after due notice, gives up his curacy. To 
revert for a moment to Mr. Field’s analogy between the position of a 
mnate and that of a parish clerk. The case on which he founds his 
oonclusion is Finder v. Barr (4 Ell. (k Bl. 3), and his words 
•jSfp (<Mr. JnsUce Crompton said, ^suppose there are a rector and 
a curate, and the rector dies, and then before a new rector is ap- 
’pCiEted Um clerk dies, can the curate appoint?’ And it was 
answered in the affinuative. Ihat is, the curate not having left bis 
cure eotild' appoint a parish clerk. The pmnt decided' was, < a 
slipeiidfaury curate nominated by the ordinary to the calc of a 
vioum during tbe suspension of the vicar was a minisler ctf ttio 
ptaee Snribo ihi 0 so as to entide him to aupci&t l|»e derk/” 
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But the 1 & 2 Viet, o* 106 (commouly called The Chardi 
Discipline Act) disposes of the quMtion; f<w by its ninty-fifth 
section it is enacted that every curate shall quit and give up the 
cure of any. benefice which shall become vacant upon having six 
weeks’ notice from the spiritual person admitted, Ac. ; such curat^ 
to be vacated within six months of the admission of the incumbent, 
and in o^er cases the incumbent; with the bishop’s permission, may 
dismiss a curate on giving six months’ notice, ^ee Burn’s Eccle* 
siastical Law ” by Fhillimore, tit. Curates, Vol. U., p. 75). See also 

Stephens’s Laws of the Clergy” (Vol. L, p. 395), where the forms 
of notice to quit are given. 

As, to residence of incumbents, we have the two Acts bearing on 
the subject— -the English Act (1 & 2 Viet, c. 106) and the Irish Act 
(54 Geo. IV. c. 91) placed side by side, and their discrepancies 
pointed out— a convenient mode of ascertaining the law of both 
parts of the empire. 

ITon^residence by the clergy is, however, not now so flagrant as it 
was, and pluralities have almost practically ceased to exist. 

Before we conclude this brief review, we must glance at the con- 
cluding chapter, which treats of the law afiecting the clergy in 
Ireland, by the provisions of the Irish Church Act of 1869 (32 & 33 
Viet. c. 42), the Act effecting the disestablishment of that Church, 
and fn>m this we gather that from the 1st of January, 1871, arcb'^ 
bishops, bishops, and other ecclesiastical persons will cease to have 
any coercive jurisdiction, the Ecclesiastical Courts will be abolished,;’ 
and the whole of the Ecclesiastical Law, except in so far as relate^ 


to matrimonial causes and matters, will cease to exist as lawJ 
With a diflldence, which is amusing after tho bold avowal in th^ 
dedication, our author adds, It is not within tho province of thiw 
work to anticipate tho difiicult and important questions which wilP 
arise when the above changes are called into operation.” > 

In his) next work on ecclesiastical law we may hope to find som^ 
solutions respecting them : in the meantime, we must ^ be contenj^ 
with the anticipation of so great a boon. 


An Analysis and Summary of the Roman Law. 


By T. WbiSSS 


Greene, B.C.L., ' of Lincoln’s Inn, Barrister-at-Law. London ; 


Stevens & Son. 1870. 


Wa have much satisfaction in recommending Mr. Greene’s work to 
all students of the Roman Law. The analysis is dmived from the 
Commentaries of Galas ” and the ** Institutes of Justinian,” and has 
been performed with much care and accuracy by one who is obviously 
masto of the subject It will be found useM eitl^^ as an intro- 
duction to the stttdv of the Roman Law, or as a means of ' keeping 
before the minds ox those who have made some advancement in it^ 
the leading principles of that great system of jurisprudenee. Ifc. 
Greene has seised the essential Matures of the Roman Law, ud Into 
set them forth in a oonoise and buteUMble manner. ConaiAning 
the great importance of Ae study of. the Roman Law in tfiis 
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country at the present day^ the appearance of this work is fully jus- 
tified ; and we strongly advise such of our readers as hare hitherto 
neglected this interesting branch of legal knowledge, to read Mr. 
Greene's work, where they will find much information in a short 
compass, and a clear statement of principles and rules, of which 
every English lawyer ought at least to know something. 

An Historical Account of the Neutrality of Great Britain during the 

American Civil War. By Montague Bernard, Chichele Professor 

of International Law. Oxford. Loudon : Longmans db Co. 1870. 

Ikdsfendently of the value of this book as an historical notice of 
the principal facts in connection with the neutrality of Great Britain 
during the recent civil war in America, its appearance at this time is 
opportune, especially for two reasons. In the first place it denotes 
that the interest taken in the examination of questions of Interna- 
tional Law — a branch of jurisprudence which has, in this country, 
hardly met with that attention it deserves — is at least sustained at 
Oxfo^, if it cannot be said to have made any very decided progress; 
and, secondly, because it is well that at this distance of time, when 
the minds of men have somewhat cooled, there should be placed on 
record the results of an examination into the judicial history of that 
great struggle which at one time threatened not only to rend asunder 
the great American Republic, but to endanger the neutral position 
^which from the first it was the chief desire of this country to main- 
Itain towards both parties in the contest. Some of these questions 
loan hardly even now be considered to be definitively settled, and one 
:of them in particular may possibly give rise to grave complications ; 
but to the understanding of these points of difference it is of impor- 
tance that they should be clearly stated, and with a freedom from 
conscious bias. In this respect tho present work will do good ser- 
<ric^ and we therefore consider its publication as a contribution of 
value to the literature of public law. 

Our space will not allow of doing more, on this occasion, than to 
- notice very briefly one or two of those vexed questions in the mari- 
time law of nations which it came within Professor Bernard’s 
purpoee to treat of. But before doing so it will be useful to our 
readers to give an outline of the writer’s method in the treatment of 
his subject. 

His first object was to give a succinct and connected historical 
account of the questions which arose between this country and the 
Unked States as bearing on the rights and duties of belligerents and 
neutrals. He then proceeds to investigate generally, in the light of 
this narrative, the conduct of the British Government in relation to 
ibe war, using as bb materials chiefly tiie despatches and State 
papers which have been published by the two governments s and 
when, in the course of this inquiry, he has had occasion to notice 
not merely the facts but the reasoning d^ueible from them, he 
draws the reader’s attention to such of the arguments as appear 
rtievaht os meteriel to the point he has undertaken to examine. 
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Amongst these will be found many cases and questions of interest to 
the student of public law. Of the former we noticed, amongst others, 
the cases of the Trsntf the Alabama, and the Nashville, as illustrate . 
ing respectively the laws of contraband, neutrality, as connected with 
public mail-carrying vessels, and the rule known as that of twenty- 
four hours,” a principle enforced under the law of nations when 
armed ships of belligerents find themselves, at one and the same time, 
within the ports of a neutral state. And of the latter are discussed 
the doctrines of blockade, of what is known as the doctrine of 
continuous voyage,” in connection with a colourable as opposed to a 
bon& fide neutral terminus of a voyage, and questions of prize law 
as bearing on conditions in restraint of private trade on the part of 
subjects of the belligerent states. 

In the celebrated case of the Trent, which we select by way of 
illustration. Professor Bernard, although declining to enter into a 
discussion on the case itself or to criticise the arguments on either 
side, has stated the questions which he considers were involved in 
the case, and the situation in which it left them. These questions 
are, in his opinion, two : namely, whether it was lawful for a belli* 
gerent, exercising his right of visit and search on the high seas, to 
take persons, not serving the enemy in a military capacity, out of a 
neutral ship, and secondly, does a neutral ship forfeit that character 
and expose itself to condemnation by conveying as passengers from 
one neutral port to another diplomatic agents of the enemy on their 
way to a neutral country ? From these points he considers thaf 
several other inferences follow, which he has stated as propositionf^ 
of law, growing out of the ease in question. But it may well 
doubted whether this case, celebrated as it was at the time, deserve^ 
the important place which Professor Bernard would assign to it ast 
illustrating any old principle, or bringing into controversy any newl 
doctrine of international law. It, in truth, did neither. No doubtf 
had the American commander taken the only course which it wi^ 
open to him under the law of nations to adopt, namely, tt> bring hia 
prize into port for adjudication, those and other points inj the law o^ 
nations would have been raised and discussed ; but the uotorioui- 
illegality of the procedure in the fact of the Confederate agents 
being taken out of a vessel which was allowed to proceed on ker 
course, rendered the position of the United States so untenable as to 
make the surreuder of the envoys a matter of diplomatic neeessl^. 
Bul^ as observed by a distinguished American publicist, the only 
position which the Trent case served to establish was thts-*-tliat a 
pubUc ship, though of ar nation at war, cannot take persons out of a 
neutral vessel at sea, whatever may be the claims of her Oovemment 
upon those persons. It settled no other principle, nor did it render 
more clear any question in the maritime law of nations which had 
previously been the subject of dispute.* 

In his chapter on blockade, l^fessor Bernard has noticed the 
important doctrine, of continuous voyages” as it is termed, irbieb^ 

* Dona : IM. of WhsaUm Inter. Law, p. 46^ 
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baa reaeivod praotioal illustration and decision In the Prize Courts 
tbe United States and recently in a celebrated case in the Court 
of Common Pleas in England.* The point raised in cases where 
this doctrine comes in question is this : whether goodsi ostensibly 
intended for a neutral port^ may be lawfully captured in the first 
stage of their' journey to an enemy^s port, the two stages being 
regarded as in reality, one. Upon this doctrine— o£ great impor- 
tance, chiefly in cases of marine insurance— the work before us 
omitains many papers of value ; but one aspect, and quite a novel 
one^ which the great doctrine of blockade assumed during the 
American war, has hardly' met with the notice it doserves. We 
Teter to what is known as a ^‘commercial’’ as distinct from a 
belligerent blockade ; that is to say, blockades of commercial towns, 
pot being naval stations or military posts, instituted for the purpose 
of merely closing them against commerce, and not as a part of war- 
like operations directed to the capture of the place, or its actual 
investment or siege. Of a blockade of this character, the civil war 
of 1861-65, presents the greatest example which had over yot 
been known, and which was attended with extraordinary success 
in diminishing the resources of the enemy, and compelling their 
flnal surrender. j* Its legal incidents, however, still remain in a very 
undecided state. 

There are many other questions noticed in Professor Bernard’s 
book, to which we would gladly direct attention if our space allowed. 
The subject for instance (p. 109) of the harsh consequences flowing 
^rom the technical identificaiion of the subject and citizen of a 
laclligerent State, as bearing on the immunity of private property* at 
'Sea, is referred to as one Avhich sooner or later must be modified, 
if not wholly done away with. Again he animadverts with much 
fostice (p. 49) upon the distinctive operation of that rule of public 
naritime law, which sanctions tho destruction of a prize in cases 
jvhere, owing to a blockade or other cause, it cannot be carried into 
Jte ports if the captor. This practice, although not prohibited by 
International lai^ or usage, is yet, as the learned writer observes, “ an 
«3ggDU7atHm ^ the waste and havoc which are inseparable from 
hostilities directed against private property.” It is, in truth, an 
oflqprtng of that qrstem of publtd law to which, in this country, 
Loi^ Stowell lent 1 ^ his genius and abilities to sustain and enforce, 
and which regarded the sanctions of public law, as then most pro- 
perly employ^ when they gave effect, sometimes in the most extreme 
foraii to the rights of belligerents. To the rights of neutrals or of 
peaeefttl commerce, but little regard was bod; and thus it was, that 
private property was regarded as so intimately connected with the 
Mpripment of an enemy’s state, that it was considered as legitimately 
a eabjeet for destruction, as if it bad been captured in an hostile 
rihto in open conflict. 

With tbli brief notice, we take leave of a book which ie marked 
by modi leariiiDg and care in its prepantiion. 

* BMs ▼. 17 Com. Bench, p. 7911 

t SeeaniiAMiftliigBOtefay Mr*l>aDa,in hiseditloBOf Wheat(m,]^51^^ 
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TrftnMkotionB of the Notional Assoeiotioa for the Promotifla of 
Social Soieneet Brietol Meeting, 1869. Edited by Edwin Pean^ 
LL.B., General Seorefaiy of the Aseociation. London : Long* 
mans & Co. 1870. 

• 

It is obviously with the Jurisprudence Department of the National 
Association that we have most concern in the pages of this maga« 
sine. Our readers will remember that this Department is the old 
Law Amendment Society under a new name. The Societyi famous 
for the efforts of a band of law reformers such as this country has 
not seen elsewhere, famous above all, as that in which Brougham 
played so conspicuous and so useful a part, is still carrying on a 
vigorous existence. Its president for the current year is G. W. 
Hastings. His address at Bristol occupies sixteen pages. Mr. 
Hastings begins by defining the nature of the problems to be solved 
by the science of law« Society, led by its best and wisest, strujKles 
to abate tho evil its own action engenders, to clear the stream m its 
progress from the more turbid elements. Hence laws become ne- 
cessaiy to regulate, repress, and reform. The questions, how are 
these laws to be framed, how the greatest good is to be secured with 
the least evil, how the largest liberty of the individual is to be recon- 
ciled with the least damage to the individual good ; how, in fact, the 
machine of society is to be adjusted to the inexorable necesstiies 
of its existence, constitute the great problem to be solved by the 
science of law. This idea is illustrated by reference to the different 
Departments of Criminal Law and Civil Procedure. Mr. Hastings 
then refers to the Evidence Further Amendment Bill, to Married 
Women’s Property Bill, and the Bankruptcy Bill of last session. 
As a subject worthy the attention of the Department during the 
Congress he specially recommends the question of the introduction, of 
a system of public prosecution. The address condudes with an 
appeal for an improvement in the outward foim of our National 
Jurisprudence. It must be cost into a condensed and accessible 
shape — call it a code, digest, or what you will — before it can reach 
the intelligence, or minister to the wants, and consequently commaiil 
the respect, of the people. 

In the Jurisprudence Section there were three special queafipmi 
under discussion. The first was, What ought to bo the leggl 
and constitutional relations between England and her colonteal ? 
An able paj^ was read on this subject by Mr. Gorst Mr. Thwui# 
Hare treats the subject more suo, ably of course,^ but prineipfdly 
as a question of representation. Mr. John Noble’s "paper represents 
the Manchester view, and is rather an argument for getting rid 
the colonies than an answer to the special question. Other papen 
and a very tmimated discussion follows. A strong feeling runs thre^q^ 
the speeches iu . favour of permanent maiiitenfiiice of £e integrity 
the whole empire. Opinion seems to have been favourable 
creatiott of a council to mist tho Secretary of State for the 
on the same foeUna ee" the oohneU'. now attached to the Ikdia 
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Ofllee— the members of the council to be elected by the' rarious 
colonies of the empire. The second special question was, ^^What 
limits ought to be placed by law on charitable endowments T ” A 
paper on thia subject by Mr. Lewis Fry introduced a good disoussion. 
** What ought to be the principles regulating the ownership aad 
rcgulatSon of land T was the third special question.. It is impossible 
on reading the question itself not to remark that a satisfactory answer 
ougjht to be possible, if we are to legislate for the Irish land diffi* 
culty. Clearly, the present House of Commons is not of one mind 
on mis question. The Patent Laws, of course, come in for a share 
of attention. In the Reformatory Section, Mr. Serjeant Pulling 
contributes a paper on the Public Prosecutor question. The discus- 
sion which follows is peculiarly valuable as pointing out, the failure 
of justice, the delay, the expense, and the other evils of the present 
system. 

In addition to, the valuable papers to which we have alluded, the 
volume contains a great variety of readable matter. We know that 
its publication is looked anxiously forward to in many of our 
colonies. Together with its predecessors it forms a* mine of valuable 
information on a great vanety of public topics. Qu^tions relating 
to Law and Soeial Reform are continually appearing and reappearing 
before the public. Now a particular question is prominent, and in a 
short time it is apparently forgotten ; but its time comes round again,- 
and the questions press on us until they have been dealt with. When 
such questions reappear, if our readers will turn to the pages of the 
"Transactions’’ of this Association they will usually find nearly 
evmything that can be wisely said on them. They will find, too, that 
the work of educating public opinion is at once very slow but 
veiy sure. 

Qironological Table of, and Index to, the Statutes to the end of 
the Session of 1869. By authority. London : Eyre & Spottis- 
woode. 1870. 

Wx brieve we are indebted to Lord Cairns for having put in 
motion the preparation of a Chronological liable and Index of the 
revised Statutes up to the present time. In April, 1867, a memo- 
randum was communicated by his lordship, then Sir Hugh Cairns, 
to Lord Chancellor Chelmsford, in which he made some valuable 
•wgestions as jto the desirability of preparing a Table and Index 
a&rding ready, means of ascertaining what is tho existing Statute 
l4tw on fupy given sabject ; a table which should be kept always com- 
plete^ by being periodically coiTected, so as to represent ex^^ctly the 
aetoal state of legislatioiv. Lord Chelmsford immediately put himself 
in commiia^catiDii with Sir J. Shaw I^fevre^ and he, in his tom, widi 
the cemidl^r^'" and the beginning of h hiost nseftil catalogue was 
fidrlyian^^^liaad« . ' 

There fau^no dqhht that the want of such a work ee we have hetotu 
Hi has been kmg and seriously felt. This volume contaioi two 
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great' divisions : (1.) A Table of all the Statutes arranged ia order 
of date ; and (2.) An Index to enactments in force. 

The Chronological Table is framed with these objects : — To 
show what Acts are hot in force, and how the same have ceased to be 
in force (by express repeal or otherwise) ; ^2.) With respect to Acta 
wholly or partly in force to give (eolumn 2; the respective heads in 
the Index, under which the enactments in force (with other enact- 
ments on the same subject) will be found. (3.) With respect to Acts 
partly in force to give (column 3) any express partial repeals thereof; 
but not to give other operations on Acts wholly or partly in force,-— 
as amendments, extensions, or perpetuations, — these being traceable 
by the Index.” 

The compilation has been based on the edition known as 
the Statutes of the Realm, and extends from 20 Heniy IIL, the 
Statute of Merton, to 32 & 33 Viet. c. 117. It Las been 
prepared, under the direction of a committee, by Mr. Arthur 
John Wood, to whom the important task of preparing the BiUs 
for expurgating the Statutes was confided, out of materials col- 
lected in that work ; and wo feel bound to add that, under that 
gentleman’s able editorship, a most clear, concise, and useful re- 
gister has been produced. Its general completeness is one of its 
main features. At intervals, for some years past, we have been 
presented by Parliament with a brace of cumbersome B^ue Books, , 
containing an Index of the Statutes, the last up to 1865, published in 
1867, and embracing the Acts only which were repealed, or in part 
repealed, since the union in 1801. To this extent the method of 
arrangement in these volumes ditTered from the present work. 
There was no mention of Acts wholly unrepealed, an omission 
which is here supplied. But wc must notice that the subject 
matter” columns, in many instances, in the old editions, were more 
voluminous, and consequently more descriptive and explanatory.. 
We may also add that, in the new volume, this subject matter’* 
has frequently been varied apparently to save space, and not always 
in our opinion with advantage. We may further remark that^ 
although in the Appendix a list is given of popular names of Acts, 
it would have been much better if they had beeu inserted in the 
tables. Statutes, which are well known by distinct names, appear 
here under a summary of their subject matter, which makes thenoi 
often difliGult to recognise. Take, for example, the following t— 
‘‘Arms; army; bail; commission; coronation; Crown; House of 
Commons (cloction); fines and forfeitures; loans; Parliameiit | 
petitiioDS ; punishments ; taxes.” We venture to sa^ not many 
readers will be able to recognise this as the Bill of Bights* Or^ 
again, to take another equally well known example ; here is tiie 
Act of Settlement— Charter; coronation; jCrown; pai^ont 

Parliament.*” Surely it would havo been better to have given tbesn 
the ham^hy which every la^er knows them, 

*‘The Index,” says ilie preface, framed sfith the olgeol^ ef 
indicating generally the sulgect-matter of enactments in forpi^ not 
of giving a detallea analyeis of each Act It is intended^ nnt^to 
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f QfrniiAi ftti exhaitfiliTe trommary of the Statute Law undef each head^ 
but to WTO as a guide to a person desiring to flhd out ihe enact- 
ments bearing on a given subject.^ In this particular it is not so 
oomprdiensiya as Stamp’s Index,” though it extends to beyond 
the {woyince of that work in taking cognisance of Acts relating to 
some leasts of the United Kingdom and the Colonies, and of Acts 
relating to certain questions not of much public interest. Stamp, 
on the other hand, goes more into sectional detail. Beyond what we 
have already observed in the ^Parliamentary Index to the Statutes, 
there appears nothing new or novel in this portion of the volume to 
r^uire forther comment. This portion of the work has been com* 
piled by Messrs. Jenkyns and Chute. 

The Apimndices are made up of various kinds of Acts, the con- 
tents of which it has not been thought desirable, for obvious reasons, 
to index in detail. These have been classified under certain head** 
ings, and relieve the Index proper of a large amount of superfiuous 
matter. 

The publication of the work appears to bo based on the same 
footing as that of the Statutes at large, and the Queen’s printers 
contract for their production subject to certain saving rights. It 
WM originally suggested that the work, when once completed, 
might be corrected during the session and the edition for each year 
brought out at the conclusion of the session. This, no doubt, would 
have involved great expense, but it appears that the plan has been 
depa^d from, and. that papers indicating the alterations and 
adoitions required after each session will in future be printed and 
published instead. 

In conclusion, we have only to add that it gives us much pleasure 
to wdeome this very useful book of reference, tho production of 
which does so much credit to all concerned, and wo must sincerely 
trust tiiat the publication of the volumes of revised Statutes, to 
whidi it in one sense relates, vrill speedily follow. 

V ** 

. Anetice of the Court of Referees on Private Bills in Parliament, with 
the report of cases as to the Locus Standi of Petitioners during 
the Sessions, 1867-8-9. By Frederick Cliflford, of the Middle 
Temple^ and Pembroke S. Stephens, of Lincoln’s-Inn, Barristers- 
at-Law* London ; Butter worths. 1870. 

IQto is one of the very easiest books that it was ever our lot to 
TBfi&Wt because notliing can be more disagreeable than to 

flnd fiwil t, and nothing can be more agreeable than to praise. From 
ow own eaqierience of parliamentary practice, we can safdy afirm 
that ttie present work supplies a want long felt, and pmrhaps. oui* 
authm'^jiwni made the first step ever yel made in the dbeoiion ef 

uniftnmy and certainty of parliamentary decision. 

authors, at all evants, brings to 
ihe sidfjeM ooniriderable praetietd inibriiiwtiott, and we^ fn disdiette'^ 
of our to the legal public, have only to say, that as We can toft 
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no ikuU worthy of hostile comment, we can safely commend this Ssnd* 
book of Practice to the notice of idl parliamentary practitioners* 

The Life of Bufus Choate. By Samuel Gr. Brown, President oi 

Hamilton College, Massachusetts. Second Edition. London : 

Sampson Low, Son, db IVIarstoD, 188, Fleet Street. 1870* 

» 

This book has considerable interest to an English lawyer. It is 
the life of an American lawyer. Bufus .Choate was one of the 
average great lawyers of America, and perhaps the main interest of 
the book is derivable from the fact that liis life may be taken as a 
type of thoso lived by the average great lawyers of America. He 
was in every sense of the word an American. His countenance, 
which is shown to us in an excellent engraving, may be taken as ^ 
that of the typical Yankee of tho best class. It is expressive of 
intense energy and restlessness. There is perhaps a little more 
grimness about it than usually belongs to the Yankee face, the 
grimness which is peculiarly characteristic of over-worked lawyers- 
His oratoiy is also distinctly American. It is more verbose than 
the best English oratory, and would bo considered in England far 
too tinselly. But just as no one can deny that Macaulay’s essay on 
Milton contains passages of beauty, so no reader of this biography 
will doubt that Choate occasionally gave utterance to genuin# bursts 
of eloquence. Ferhapd the most interesting portions of bis life are 
the extracts from his diary. Here, however, and indeed elsewhere 
throughout the book, half the matter might well have been omitted* 
Here at*G a few points of interest from his diary in Europe. On his 
arrival in London in 1850, the trial of Pate for striking the Queen 
was going on. Pate would have been acquitted in Massachusetts* 
The prisoner's counsel might have saved him. The chief judge 
(Alderson) offended mo. He is quick, asks many questimis, sought 
unfavourable replies, repeats what he puts down as the answer, 
abridged and inadequate. Tho whole trial smacked of a judidary, 
whose members, bench and bar, expect promotion from tho crown*” 
(Did Mr* Ghoato know that so far as tho bench was concerned, sudli 
promotion was impossible?) Their doctrine of insanity is scahdn* . 
lous. Their treatment of medical ovldenco and of the informatidn 
of that science scandalous.” Their voices (^the judges’ and coun* 
sels’) are uncommonly pleasant; pronunciation odd, affected, yet 
impressing you as that of educated persons. Some, Mr* Hom^irey, 
Mr. (^ckburn, occasionally hesitated for a word. AU narrated 
drily t not one has in the least impressed me by p^t» foitei 
language* power : still less, eloquence or •digui^* The wig is 
deimly.” . - . 

On the other hand hero aia his impressions on the Freudi 
bar ;~<^Tho Courts of law pleased me too. The judges in desks' 
01 * robjm of with cap6s««^niet, thopghtfttl, and diguided 
adyqd^te Ut a desk and. baredtme^ deMlng witk aimntttopDi .siid'^ 
m vm% ¥ 4igoity<^the dr^^ and maimers far better 
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bar. The silk gown or cloak is graceful and fity and might 
wdlliaye been (it is too late now) among the costumes of our bar.** 
Choat’s opinions on the ages of European buildings was a 
little indefinite. “4^otre Dame is a majesfic old eburehy 500 or a 
1000 years old.” 

An a qpemmen of what we hare said of his style of speaking, take 
the fbllOrring . 

giTeyou from the liulids of this Salem— *tfae holy and beautiful city of peace 
buaner of peace I Peace baa her yictoriea, howerer, as well aa war. 1 gite 
you then, I hope and beliere, the banner of a victory of peace. The work of 
baade, some of which you doubUeas have given away in marriage at the altar,— 
^ work of hands for which many altars might contend ! some of which have 
woven the more immortal web of thought and recorded speech, making the 
mind of Salem aa renowned as ita beauty; — the work of such hands, the gift of 
such moral sentiments, the symbol of ao many aensibilitiea and ao many hopes, 
you will prize more than if woven of the tints of a summer evening aunaet 
inicribed and brought down to earth by viewloaa artists of the skies.*' 

ms is clearly the high falutin ” of an educated man. Occa- 
sionalljp though not often, wc get glimpses of fun and hnmourp 
always of the American type. Here for example is a specimen which 
is worth recording. A portion of the boundary line (in a case be- 
fore him) was described in the agreement as follows, Beginning/’ 
&c., dec. Thence to an angle on the easterly side of Watoppa 
pondp Ij^ence across the said pond to the two rocks on the westerly 
side of the said pond and near thereto, then westerly to the button- 
wood tree in the village of Fall River,” &c., &c. In his argument 
commenting on the boundary, Mr. Choate thus referred to this part 
of the description : — ** boundary line between two sovereign 
States, described by a couple of stones near a pond, and a button- 
wood sapling in the village. The commissioners ^might as well 
have defined it as starting from a blue jay, thence to a swarm of 
bees in hiving time, and thence to five hundred foxes with fire* 
brands tied to their tails.” 

Mr» Choate never lost self-possession, lie seemed to have the 
surest mastery of himself in the moment of greatest excitement. 
He was never beside himself with passion or anxiety, and seldom 
disconcerted by accident or unexpected posture of affairs, so very 
seldom indeed, that the one or two cases where he was slightly so, 
are pretty distinctly remembered. One instance occurred in the 
trial of a question of salvage. It was the case of the Missouri, 
an American vessel, stranded on the coast of Sumatra, with specie 
on board. The master of the stranded vessel, one Dlxey, and 
Pitman, the master of the vessel that camei to her aid, agreed to* 
getiier to .embezzle the greater part of the specie, and pretend that 
thqr had been robbed of it by the Malays. Mr. Choate wits cross* 
examining Dixey very closely, to get out of him the exact time 
and nature of the agreement. The witness said that Pitman pro- 
posed fli’e scheme, and thiti he objected to it among oilier reasons 
as dangerobSu To which he, sud Pitman, made a suggestion in- 
tended to satisfy him. Mr« Choate insisted on knoiHog what thk^ 
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suggestion was. The witness hesitated about giving it. Mr. Choate 
was peremptory, and the scene became interesting. Well’* said 
Dixey at last) if you must know, he said that if any trouble came 
of it) we could have Rufus Choate to defend us, and he would get us 
out of it if we were caught with the money in our boots.” It was 
several minutes before the court could go oti with the business. 

The book is worth reading) and conveys the impression of a 
patriotic earnest man — a sincere admirer of the institutions of his 
country and of the promise which America holds out for the future. 

A Treatise oh the Bankruptcy Act, 1869, — the Debtors* Act, 1869, 
and Bankruptcy Repeal Act ; with the Rules and Orders under 
those Acts, with an Introduction and Notes, and the Law of 
Private Arrangement with Creditors. By George Sills, M.A.) 
Barristor-at-Law. London: Davis & Son. 1870. 

Mr. Sills is already favourably known as ati author upon the 
subject of composition deeds, and wc may therefore expect him to 
be at home with the subject which he has now chosen. 

Inasmuch as the rules and orders/* form pat t of the volume) 
it may be regarded as complete, and in form and size, and iu cheap- 
ness we may add, there is nothing to be desired. 

The introduction very clearly and in a few words contrasts the 
new Act with former legislation, and the chapters on tho Act of 
1869, as regards bankruptcy liquidation by arrangement, composition 
with creditors, abolition of imprisonment for debt, and punishment 
of fraudulent debtors, are good, and the authorities arc carefully 
collated. 

We can recommend tho volume to all classes of practUiouers. 

Reports of tho Decisions of tho Judges for the Trial of Election 
Petitions, Pursuant to tho Parliamentary Elections Act) 1868. 
Parts IL and 111. By Edward Loughliu 0*Malloy, Esq.) and 
Henry Ilardcastle, Esq., Barristers-at-Law. London : Stevens & 
Haynes. 1870. 

The two remaining parts of this work have now made their appear- 
ance. The third part, which completes the book) contains the 
indoX) which was promised when the second part came out,' at the 
end of last year. In our last August number, we made; some 
comments which appeared to us warranted by the mode wMch the 
euthors had adopted in treating their subject, and we think our 
criticisms upon Part I. still apply to the later parts of the volume* 
We think, that our authors are fairly entitled to praise for 
the manner in*which thoy^havo done their work, and that they may 
reasonably expect that the book will bo found of utility, and thus fae 
commercially a success, but we find iholt witii tiiem becauaei with Urn 
means at their disposal, they have imt mad# il more useful than it is^ 
is not okaotly a volume of reportoi nbr in any shape or way it it n 
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treatia^ bot with a vezy little more trouble it eould have bj^n.iiia^o 
to answer both purposes, either bj the addition of not^ o& at all 
eyents hj means of references. One or two references are to be 
diacorer^ which should be cross references but are notf vide p* 72 
(Stalejrbridge case), where there is a reference to p. 38, but no refer- 
ence at p, 38 to p. 72. 

It is an unpleasant task to find fault, but the index is not ,80 complete 
or full asit should be. As one example of this, under head"*^ election ” 
is found what intimidation avoids,” and reference is only made to 
p. 72, and none at all to pp. 229 and 248 ; so under head intimi- 
dation ” we find by rioting, what amount of, voids elections,” and 
references to pp. 472 and 246, but none at all to p. 229 (Stafford 
case), perhaps the most important of all. 

However much we regret to say even this in disparagement of 
our authors* work, we thought it right so to do, and have only now 
to add that whatever its blemishes may be, the book will be found 
useful, and when a general election comes, and as we may hope, for 
the si^o of the profession, bearing with it a number of petitions, wo 
have but little doubt that this volume will find its way into a great 
number of hands. 


King's College Lectures on Elocution ; being the Substance of the 
lutroductory Course of Lectures and Practical Instruction in 
Public Beading and Speaking, annually delivered by Charles John 
Pluroptre, Lecturer on Public Rending and Speaking, King's 
College, Evening Classes Department. Dedicated by permission 
to H.KH. the Prince of Wales. London : Allman. 1870. 


Tbis, although not a law book, is a book for lawyers. Practical 
treatises on various branches of the law may be essential to store the 
mind of the advocate with ideas ; but unless he has the power of 
expressing them in such a way as to command the attention of the 
Court, his learning will prove of but little avail To a barrister the 
brains are of but small use without the tongue ; and even the tongue, 
however fiuent, may fail to give due expression to the ideas, unless 
the voice is properly regulated so as to pronounce with both clear- 
88 and force the woras that are utt^ed, and the gestures of the 
body enforce what the language has attempted to impress. Many 
are the failures of those who would otherwise have been successful 
advocates, from want of attention to the prioeiples of elocution^ 
T^eir matter bos been excellent bat tbeir manner nas been so bad as 
wtirely to destroy the eflSfict that their address must o^erwise biire 
pKodneed.. We would point to, instances of this kind in ParliiunjSDt, 
M JBar, and in the pulpt. To all such persons the ufrnfk before 
wiU Ito found invalnable ; and indeed there are few,; if any, whose 
4iiifiea|Kl9^e them to speak in pnUtev ^v^ho wiU fidl to derive jadvi^. 

The subject is treated In a idtooo|dUy p 
^ M faHy investigated, iiith 
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app^m to understand his subject enttrel/, and iu all its different 
branches* He is quite aware of alt the difficulties to be encountered^ 
and is ready with advice how to meet them* His work evinces con^ 
siderable research, extensive classical and general knowledge, and is 
moreover full of interesting matter. We commend it heartily alike 
to those who aspire to become orators iu Parliament^ to the clergy, 
and to the Bat. 

A Code of English Law (Principles and Practice) for handy 
reference in a Solicitor’s office. By Frederick Bichard Syms, 
Solicitor. London : Stevens <& Sons. 1870. 

Tills work is iUiended as a book of reference in the offices of prac« 
tising solicitors. It is proposed to be published in four parts, of 
which two are now before us. The design of the author is good 
and the execution evinces many marks of care and sagacity. The 
principle of division of the subjects treated is calculated to present 
the matter of each head in an intelligible and useful shape. 

One good effect the use of this manual would have, which is to 
call the attention of the practitioner to how many difficulties are 
involved in the definition and application of the general rules of law. 
It is the characteristic of those who enter upon the law without 
adequate training and practice to fancy that it is an easy matter to deal 
with the propositions of law couched in abstract terms, and to bo unable 
to fully grasp the common effect of the combined action of a number 
of gencr^ rules. To know tho exact limits of the operation of one 
rule and to perceive tho restriction of one rule upon another or others, 
is a true mark of legal discipline. By presenting the whole field of 
a subject at a single view, a great help is provided in the directioa 
of practical training. 

The present work certainly affords asaistanco in regard of this 
object. Some of the chapters constitute a sort of synoptic view with 
reference to which practice may be conditioned and directed. la 
addition to formulating the rules of law and suggesting exOeptions 
with regard to practical application, the work contains some useful 
forms. 

On the whole, the work ae an analysis, would direct general 
reading, while as an aid in practice it b adapted to suggest preeauliooi 
and point to exceptions and contingencies which might otherwiartl 
escape notice, and so work mischief and injury when redress may hw 
bec(Hne wholly or partially impossible. 

Letters on ^e Land Question of Ireland. By W, Q^Connor 
Hoitis, the Times Speoial Commissioner.*’ Londem t Itongnums 
* Co: 1870. 

I ^ A 

Aw; c^ligent rmidflM of the 7 %m«« newappperj during tiie fauter bhlf 
of the yettr 1869| eanhot Ml to have ohiwed a eeiiee of grapbki^ 
mkded-and- thorougUy able lettws on the aotnd etate-of Intend^. 
^^^l^ieeeBt’a^oob.-^ Theer letMia to deeigned as to 
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Ttry auCheniio and reliable iDformation, not only as to ({le state of 
the northern portion of the island, but also as to the less-favoured 
aud loss understood condition of the southern and western provinces. 
These letters are now no longer anonymous and ephemei^. They 
are acknowledged and republished ; and they form a volume which 
may claim to stand ns the latest, and therefore the most valuable, 
exposition of those facts which form the basis of the great legislative 
land question. Mr. O’Connor Morris is a graduate of Oxford, a 
practised writer, an accomplished lawyer, and an acute and discrimi- 
nating observer. Ho has the further qualification of personal and 
hereditary connection with Irish landlordism. With all these claims 
to attention on the part of its author, it would be strange if the 
volume before us did not contain much information of a highly 
valuable and thoroughly apposite kind. It is important to remark 
that any account of Ireland, unless written at a very recent date by a 
well- qualified hand, is now valueless. The changes in th^ material 
condition of the country are rapid ; and the Ireland of to-day is 
widely difierent from the Ireland of fifteen or twenty years since. 
Mr. Morris gives to his readers the results of a very recent examina* 
tion of the country ; and the very least that can be said of Ids inquiries 
is (his — they arc far more valuable for all purposes than the reminis- 
cences of senile land-agents, retired ex-magistrates and others, who 
describe, not without exaggeration, the Ireland of a former date in a 
manner which must be described as rather amusing than instructive. 
To all these, the book before us presents a contrast, inasmuch as it 
is not only stamped with highest authenticity, but presents a trust- 
worthy picture of rural Ireland of the present day. If any fault or 
shortcoming must be noted it is oiic for which Mr. Morris can scarcely 
be blamed. Possibly too large a portion of his useful and well- 
written volume is occupied by details relating to a few large estates. 
These estates may be regarded as exceptional, and therefore as con- 
tributing little to a knowledge of the intricacies of this wide and 
deep discussion. It matters little to us that the estate of a Lord 
Derby, or a Mr. Pollock, or a Lord Portsmouth, should be managed 
in a particular way ; for these are not fair average examples of Irish 
estates. We desire to be better informed concerning the crowd of 
less distinguished or less wealthy proprietors ; and as to them and 
their goings-on, and their relations with their tenants, it is evidently 
for more difficult to gain a knowledge. Perhaps it might also be 
objected that Mr. Morris sometimes quotes Arthur Young (whoso 
writings, after all, possess little more than a merely antiquarian 
interest), when our only wish is to learn the present condition of a 
district, and the present causes of disquietude amongst its inhabit* 
ants. But after making every allowance for these drawbacks, if 
such tfa^ be, we feel bound to acknowledge that Mr. Morris’h 
volume^ the result of very recent personal investigation by a highly 
competent inquirer, contains more informatioo of a practical and 
valoable ldndi than any other of the numerous volumes, bound in 
green doth, and dealing with cognate topics, whidi have issaad itm 
the presr during ibe last twelve months or mom The dodag 
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chapters <Mataiii the outline 6f a new branch of legislation for set- 
tling the vexed questions which spring out of Irish land, which it 
may be predicted, will coincide to a great degree with the laborious 
products of the Parliamentary session of 1870. 

English Law and Irish Tenure. By Frederick W. Gibbs, C.B. 
London : Bidgway. 1870. 

This is a pamphlet which may, with advantage, be studied by those 
who have little time or inclination to go more deeply into a very intri 
cate question, and who resolve to keep clear of Blue Books and all other 
volumes which can throw more or less of light on the Irish land con- 
troversy. The author, Mr. Gibbs, does not lay claim to any special 
person^ knowledge of the topic which he has chosen ; and the pages 
of his pamphlet bear testimony to his indebtedness to many former 
writers. We may, perhaps, hazard a surmise that he has little actual 
knowledge of Ireland or of Irish property, and that he relies 
altogether on such authorities as appear to him competent and 
trustworthy. Such a writer as Mr. Gibbs is at an evident dis- 
advantage ; for he simply quotes from cx-Judge A or Doctor B, 
without any idea of the Aveight which those names ought to carry 
with them, and not suspecting that political bias, habitual contrariety 
of mind, or obliquity of mental vision may possibly deprive the 
quoted oracle of all positive value. This necessary inability to 
weigh and appreciate evidence must, to a certain extent, reduce 
the value of even such a well meaning, impartial, and generally 
meritorious publication as that of Mr. Gibbs. One of the points 
forcibly put forward in his valuable pamphlet is the comparative 
contempt into which agricultural customs have been suffered to fall 
in Ireland, in the eyes of legal magnates. Had men of the mental 
calibre of Lord Mansfield presided over the Irish Couils of Justice in 
times past, a beneficial lex non scripia^ modifying and humanizing 
the relations between landlord and tenant, would have been recognized 
and enforced ; and there would not have come to light, in our own 
day, several outrageous cases of confiscation on the landlord’s part of 
valuable and costly improvements wrought, with. his knowledge and 
assent, by an unsuspeoting tenant. But Irish Law, as it has been 
administered, has never proved fiexible enough to protect the tenant ; 
who has, therefore, fallen into the way of protecting himself by iirer 
gular and unjustifiable methods. Mr. Gibbs explains at some length 
the peculiarity of that undefiuable something called ** Ulster Tenant 
RtghC’ and, in short, has left untouched no important branch of the 
dimottlt inquiry on which, with many qualifications for his taski he 
has been induced to enter. 

The Evils of the Unlimited Liabili^ for Accidents of Masters and 
Baiiwaj Coiapanies ; especially since Lord Oampbell's Act. By 
. JoAep^ Brown,^ Q.C.) F.G.S. Second Edition, Enlai^^ ep4 
Owfeoted. Loi^n : Butterwortii^, 1870 . !• 

wlito' remember ddaof trial bj jury" will 
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we ihiak that Mir. Brown has written the pamphlet ns. 

Whatever the evile may be of Unlimited Liability for ^eoidenta/’ 
the case for the railway companies cannot^ we thinki be improved by 
being oyer-stated and exaggerated. Mr^Brown^ in the course of his 
large and varied practice^ no doubt has seen cases of hardahipi and 
the view which one might reasonably expect a man such as 
Mr. Brown to entertain has been, as it were, waiped to such, an 
extent, that he really cannot see that there aro two sides to every 
question, and that the present class of cases form no exception to 
this rule. Mr. Brown towards the end of tho pamphlet says, I 
have thus endeavoured to c/atm justice, even for railway companies.” 
T}ie words we print in italics show the animus with which he has 
written, and we think show clearly that Mr. Brown cannot expect 
us to regard his view as purely judicial. It is that of a hnsi iVius 
advocate, and that is all— of a man who, while desiring to relieve 
some persons from hardship, would inflict it oh nearly all. The 
truth of the matter is that the principle, that a man or a company 
should make reparation for the injury he indicts, is the true one. 
With this principle Mr. Brown is openly at condict, and we fail to 
see that he proves that the principle is unsound. He attacks" it 
because juries have been foolish, medical men, we might almost say 
corrupt, at all events ignorant, and persons, who have sustained 
mjury, naturally angry. Further, Mr. Brown cannot be ignorant 
that new trials, when the damages given are excessive, are commonly 
granted, and the verdict of tho jury very often is reduced su6 
sileniw, under the screw of the rule for a new trial being ap- 
plied for and obtained. 


The Policy of the Contagious Diseases Acts, 1866-1869. .Tested by 
the Principles of Ethical and Political Sciences. By Sheldon 
Amos, M.A., Barrister-at-Law, Professor of Jurisprudence, Uni- 
versity College, London. London: Bidg way, 1870. 


No subject that at present engages the attention of thoughtful men 
and women can for a moment compare with that upon which Mr. 
Amos has written. We think that in our whole history no subject 
matter has ever given rise to greater differences of opinion, and both 
tddes of the question have been presented to the public mind with 
the greatest ability. It may bo that as one result of a wider intelli- 
gence, of greater knowledge of foreign countries, and of the views 
eiitertained by other nations of the natural relations of the sexes, bur 
own national views may be, if we may so express it, contittentallaed. 
Those who oppose strenuously the extension of tho operation 
of tho Acte Jb^ :^ ^vil populatimi, nevertheless aro mtxeo or less 
bontent' thal |k>nie |woiective measure should exist with refeirehoo. to 
mltitai^jr wad naval forces. Others ag^in oppose 'any measdre 
whatever and action 1ms takoi f or tlm 
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Tt appfiiHV to us (and our own opiaion wa express with diffidence, 
knowing how many other persons differ from us) that while the 
higher and better feelings of our nature are arrayed against any 
such Acts wbateter, a real examination of the subject must lead auy 
man to the oonclusion that it is advisable something should be done 
^ in the interest of the State; The difficulty here arises, that some- 
thing advisable,” leads, as some say, to the utter degradation of a 
large number of women, and what seems as bad, if not worse, to the 
undue protection of those who deserve no protection whatever, 
namely the weak, brutal, and vicious portion of men. Were this 
really so, we should adopt the view of Mr. Amos. But, the truth 
is, that those who are not weak, not brutal, not vicious, will be pro- 
tected 08 well, and this view has been already advocated by a lady 
(Miss Garrett) in the Pall Mall Gazette, 

The true difficulty is as to machinery and the practical working 
of the Acts, and we think the true course to adopt is not to extend 
the operation of the Acts at present. Let the Acts in force remain in 
force, and when experience has shown, if it can, that they can be 
worked without danger or degradation to the woman portion of the 
community, it would be time then to extend them to the population 
at large. Upon the purely medical view of the matter we say 
nothing, if medical science can do very little in detecting disease, 
cadit question the matter is at an end. But we certaiuly do not 
think that medical knowledge is so impotent, as some would have us 
think. 

On the Forfeiture of Property by Married Women. ' By Arthur 
Hobhouse, Q.C. (Reprinted from the Fortnightly Review^ for the 
Committee in support of Mr. Bussell Gurney's Married Women’s 
Property Bill.) Manchester : Ireland Co. 1870. 

Mr. Hobhousb has written, as we might have expected, a very able 
pamphlet. It is from the women's rights' side of the qc^estion. 

This question, one of the many that the present up-hcaving of 
society has brought into (ho light of discussion, is one the importance 
of which can hardly be exaggerated. If it is to be hoped and ex* 
pectod that alteration in the law, so far as it relates to tho holding 
of property by married women, will euro auy of the conjugal evila^ 
any of the* domestic troubles that undoubtedly exist, let os hasten 
the dhy, when an enabling Statute may bo found in our Statute Bode. 
For ourselves wo think it will, and can heartily oommend this 
hrockure to the attention of our readers. 

The American Law Review* April, 1870* Boston : little Go.* 

>■' ' ^ 

Tam number of oor nble Amerioan eontmnpotM^ does not contain 
BO grebt an amount of matter interesting to Eng&m readers as nsaal. 
Itomitainv however, well wtittan wrthdea on Contt^Htto^ ne^ ' 
gmee on the part of an Xnfaat)’^ and <m- The iUght of a Lwodj^rd 
to regain Possession by Pwoe.” The first collects O; number, of, ,^7 



184 


Noixues. of Nm Books, 


curious oases on tbe pmot whether negligence on the part of a parent 
or guardian in allowing the child to exposed to an injury^ ml he 
a bar to an action brought against the third person who has caused 
it by his negligence. To enter into the question here is not our 
purpose, although the question is an interesting one. The American 
Law of Bankruptcy seems to be in as unsatisfactory a condition as ^ 
our own, and the conclusion of the writer of the article on tbe 
light of a landlord to regain possession by force is that, in Massachu* 
setts at least, restitution will not be given in any case where there is 
not title enough to maintain trespass ; and a landlord may safely 
regain possession by force if he uses no more than is necessary, and 
w^ incur no more liability than to an action of trespass quart 
clausum^ or for assault. 

The Jouruid of Jurisprudence and Scottish Law Magazine. Edin- 
burgh : J. and T. Clai'k. 1870. 

The numbers of this Journal for February, March, and April, contain- 
the usual amount of legal lore and current information. The series 
of articles, numbering six, on the Conflict of Laws administered by 
the Superior Courts of Groat Britain,’’ here come to a close. These 
ortides, but with'a more than proportionate leaning to the expo- 
sition of Scotch Law, were very creditably written, and contain a 
large amount of conflicting matter eminently serviceable both to the 
student and the practitioner. The other papers forming the parts 
were chiefly on the subject, in one way or other, of the Courts of 
Law and a Digest. 

The Albany Law Journal. Albany, U.S. 1870. 

We have before us the numbers of this jouma from the beginning 
of tbe present year. We are glad to welcome this transatlantic 
publication as one of very great promise. It is well printed 
on good paper, has plenty of legal information, and is well 
edited. One of its pleasantest features is that it contains a mixture 
of the purely legal with what we may venture to call the literary 
legal* It is a compound in other respects of one of our legal news- 
pa|)er8 and a legal magazine. It is rare in legal newspapers to have 
su^ a variety of tenable matter. Here, for example, are the titles 
of some of tbe lighter articles : ** Law and Lawyers in Literature,*’ 
a series of articles on which topic has gone on since the commence- 
ment ; On the Study of Forensic Eloquence,” well written and 
interesting articles ; Bar Stories, Old and New,” copied from 
CasseWs Magazine \ *‘How Some Men have got on at the Bari” 

** Methods and Objects of Bar Reading.” The legal reporting seems 
carefully done, and, altogether, the journal is a credit to the legal 
profession, of the. United States, and will be found of interest in this 
cottohy^ It: certainly ought to find a place in the libraries of our 
Inns of Cour t 
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^ LAW A&fENDHENT SOCnSTT. 

At the meeting of the Society, held on February 14th, a paper by 
Mr. Joseph Brown, Q.C., was read On the Evils of Unlimited 
Liability of Masters and Railway Companies in case of Accidents, 
with an Argument for Limited Liability.** Mr. Brown took objection 
to the operation of the law that the penalty fell upon persons who 
were not morally to blame. A man who had saved 10,000/. might 
set up a brougham and might be mulcted of his whole fortune by the 
carelessness of his servant in driving over a merchant making 2000/. 
a year. Under the criminal law the master was only liable either for 
his own acts or for those done by his orders. He held that the 
principle of the civil law in the matter was unjust, and therefore 
impolitic. Even on the ground of policy the liability should at any 
rate be limited. In the case of employers, it might be enacted that 
no action should be brought against a master without joining tho 
servant as a co-defendant. Passing on to the question of railway 
accidents, Mr. Brown thought the companies ought to be entitled 
to charge on their tickets an insurance for a certain amount, and to 
promote insurances for larger amounts, and that the damages in cases 
of injury should be limited to 200 /., or perhaps 500 times the amount 
of the fare paid. This would be a fine sufficiently substantial to 
insure as much care as the present system called for. He further 
recommended that the amount of the damages should be assessed by 
some properly constituted and responsible tribunal, and should have 
power, if need be, to adjourn a case in order to ascertain if the injury 
were likely to be permanent. In the discussion which followed 
several speakers commented on the fact that there was a class who 
preyed on railway companies through the facilities offered by the 
law as it stands. An interesting discussion followed the reading 
of the paper. 

At a meeting of the Society, on the 14th March, Baron Pigott 
in the chair, Mr. Joshua Williams, Q.C., read a paper ** On the 
Beal Estates Intestacy Bill.’* On the conclusion of the paper a dia« 
cussion of some length took place. Baron*Pigott said Mr. Williamses 
remarks were very comprehensive. Ho thought Mr. Williams 
was right in not desiring to interfere with the power of settlement 
and entail, except in the way of limiting them to two or three lives. 
With regard to intestacy, the question .was, ** Is the law at present 
just? *’ Public policy was not the consideration^ but did" the law act 
justly f He thought it would bo more just to suMivide the property. 
It was well known that many men m^e no wills ; some could pit 
bring themselves to do so ; some delayed from day to day, and died at 
last without having made one i while others were legally orj; in fant, 
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incompetent to atgn one. In all such cases the oldest son took the 
estate brothers and sisters being left to want. The eldest son was, 
like many of us, fond of himself. He often fell into bad hands. It 
was impossible' to say that a law providing for an equitable division 
of the property would be injurious. One of the protective clauses of 
such a measure should act in prevetiting too great a subdivision of 
land. It would not be desirable to have a tenant under a half dozen 
landlords. There was a provision in Mr. Locke King’s Bill giving 
power to demand an apportionment of the land. If this power were 
to be unlimited, we might have an Embarrassing number of small 
proprietors who would not be able to work the land properly. He 
thought that the system of allowing property to descend with a title 
was very well, but ho could not see the advisability of parties not 
looking for distant heirs. In such a case what would have been done 
with the earldom estates in the Shrewsbury case ? It would not do 
to encumber any measure with such provisions, for people would not 
give up their chances of a succession, however remote. He quite 
agreed with the paper so fai' as the alterations in the law of intestacy 
were conoemed, but he thought care should be taken, and that land 
should not be indefinitely subdivided. He concluded by moving a 
Vote of thanks to Mr. Williams, which was passed, and after a similar 
TOte to the Chairman, the meeting adjourned. 

CONFEREKCE ON THE GA51B LAWS. 

A CONFEBENOE of Farmei^s and Landowners of Warwickshiro, 
SlaflRudshire, and other districts was held recently at Coventry in 
connection with the Warwickshire Chamber of Agriculture, and was 
attended by a large assembly of gentlemen. Mr. G. F. Muntz 
contended for an abrogation of the more stringent provisions of the 
present laws, and proposed to provide by legislation for an annual 
valuation by an independent officer and compensation to the tenant. 
Mr, Biefaaids advocated the entire sweeping away of the game 
laws, and moved a resolution to that effect. Mr. P. Wykeham 
Martin, M.P., gave an outline of a Bill which be intended to in* 
trodnee in the present session of Parliament for the reform of the 

S me laws. He believed the time was come when rabbits should 
dealt with differently from any other game. However hon& fide 
the landlords acted, there was always a great soreness about this 
unfortunate animal. It was possible for landlords to return tho 
tenant the whole of his rent, and yet the latter was not satisfied. 
Babbits were a great nuisance to farmers, and they wero the great 
inducement for poachers. He proposed — and he had the sujmort of 
lliie leading Conservative members in so doing— to bring in a Bill by 
whtdi file right to rabbits shotdd be vested In the tenants ibsdutely, 
and by>w|^m the reservation ot rights in fiivour of the hmdlmrd 
shoidd He also proposed that the du^ bn keeptng 

rabbits shdi^ bb abolished. He should be hiqqiy to have the ilaifie 
of Mf. to go first on the Bill. He did net propose to inter* 

fere with pheminis, or partridges, because ^e evU in their case 
was not felt ]harlrtdgee were of great use to the fermer fn desh^* 
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ing inseots. Mr. Newdegato, M.P.y sent a tdegram regretting 
inability to attend tbe meeting. He had coni^idered the proposal 
of Mr. Muntz for an annual valuation. It would be an arbitrary 
measure, and would lead to great inconvenience both to tenants and 
landlords. It would be simpler to declare that the game belonged to 
the tenant, all agreements, id the contrary notwithstanding, bnt that 
would be unjust without power to alter the rent. The remedy that 
seemed possible to him was a specL^c contract between the landlord 
and the tenant without the intervention of a third party except by 
agreement. Mr.. Bromley Davenport, M.P., said the great evil 
seemed to be the excessive preservation of game. But it would be 
a greater evil if a more stringent trespass law were passed and .the 
game laws abolished. He would oppose legislation to prevent by 
compulsion special agreements between landlord ahd tenant. Let 
something be done by legislation that should have the effect of 
diminishing ground game, rabbits, and hares. A resoluUon was 
ultimately earned urging the exclusion of rabbits and hares ftam 
the game laws. 

THE SUPREME COURT OF THE MAURITIUS. 

A Select Committee of the Legislative Council on the Constitution 
of the Supreme Court of this island has just reported. The neces« 
sity of reforms in the organisation of the Supreme Court has arisen 
from causes inherent to the system adopted, nnd not from a want of 
integrity in tlie judges. Having reported at length on the whole 
subject, the Committee concluded with the following recommenda* 
tions ; — 

(1.) That every judge who shall be appointed hereafter be bound 
to retire ou the completion of his sixty-fifth year. 

(2.) That the number of the judges of the Supreme .Court be in- 
creased from three to four, and that the sittings now held by two 
judges be held hereafter by three judges. 

(3.) That every judge of the Supremo Court be bound to abstain 
from sitting whsn the attorney or advocate retained by either of the 
parties shalt1>e his relative by blood or marriage in the direct line 
to all d^eea, and in the collateral line to the third degree in* 
cluaively. 

(4.) That the roaster, or a district magistrate, or an advocate 
chosen by the Governor, bo called to complete *ihe Court v^en, for 
any cause, the titular judges shall not bo able to form a quaiWm 
among themselves. ^ 

^^'In^CommiUee are convinced that the refrms which will have 
for effem to strengthen the organisation of the Court, to protect the 
judges against uiyaet suspieions, and to place the members of the Bar 
ou a more regular and equal footing with regard to litigants, will , be 
now guarantees for justice, and ww increase its prestige.^ 

One of the Committee disseiited from the Beport, and a mamorisl 
was presented against it by the Bar, and another is pitqpoa^ lo ^be 
nroBCfiMd it to the Seomitary of State the CMonieia . : 
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* TQB I.ATB CniTRMiLN OF THB SURREY SESSIONS. 

A FULL attendance of the Surrey Sessions Bar at the Sessions House, 
Newington* attended on the 7th March, for the purpose of presenting 
an address to the late chairman, Sir Thomas Tilson, on his retire* 
ment firom that o0ce. 

Hr. Lilley, the leader of the Bar, addressed Sir Thomas in eulogistic 
terms on his retirement as cli airman, and read the resolution which 
had been passed by the Bar, which was as follows : — That tho 
members of the Surrey Sessions’ Bar desire to express their deep 
regret at the retirement of Sir Thomas Tilson from the chairmanship 
of the Sessions, and at the same time to record their high estimation 
of his public character and private worth, and to assure him that 
he carries into his honourable retirement the hearty good wishes of 
aU their number.” 

Sir Thomas Tilson, in reply, stated that this resolution of the Bar 
was only a continuance of the kindness which, since his first con- 
nection with the Sessions, he had always received from the Bar. It 
was true that he had had a professional experience of thirty-five 
years before he came there ; but that experience having been exclu- 
sively confined to civil matters, bo had felt a difficulty in accepting 
the offer of the chairmansliip when made to him, but he was assured 
by his brother magistrates that the Bar of the Sessions wus so kind 
STi/ considerate that in all matters he might rely on their assistance. 
He had found that to be true to the very letter in the case of every 
member of it. It was irnpossibie for any magistrate sitting in that 
place to receive greater kindness than he had experienced from tho 
Bar. They had always acted towards him with tho greatest consi- 
deration and Courtesy they had always respected the office, if not 
the man, though Tbe 3 enough to say that the man, too, 

had earned their respect. Their expression of respect he greatly 
esteemed, for he believed there was nothing in this country superior 
to an enlightened and intelligent Bar ; ho tliercforo felt this coDfipli- 
ment very much indeed. He feared that he bad been eulogised far 
more than he deserved. In addition to the expression of their good 
opinion he had another source of consolation in his retirement, and 
that was that he left behind him as chairman one whose ability and 
courtesy so well fitted him to fill that position. 

THE RIGHT HON. EDWARD LITTON, BC.O. 

The death of the Right Hon. Edward Litton,” says the Irish 
Lw Times^ is felt by the legal profession as the loss of a personal 
fliettd, not merely of an eminent Judge. Tho remarkable demonstra- 
tion oif respect and affection at bis funeral could have been odled 
fortli br no judicial ability, however distinguished, without those 
personal qualities by which Edward Litton was endeared to alt who 
erae in contact with him. His unfailing courtesy to all, and the 
Itind encour a gement which be used to hold out to the young 
hesitating pr^tioner, will be long and gratefully remembered. 
Edmra Litton was bom in Ae year 1789, and had, therefore, 
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attained the ripe ago of oighty-two years. He graduated in 
College, Dublin, where he was a dietinguiehed member of the old 
Historical Society, in which he obtained several medals, and of 
which he was elected audits in 1808. In 1811 he was called to the 
Bar, and rapidly acquired practice. He was appointed Queens 
Counsel in 1830, and was for many years the leader of the North- 
west Circuit, from which he retired in 1833, confining himself 
thenceforward to his Chancery practice. On his retirement from ^ 
circuit his brethren presented him with an address and a gold “oh* 
box, and the attorneys who practised in the circuit, with an 
and a handsome piece of plate. Thus early do we find ‘raras of thrt 
remarkable and well-deserved personal popularity which lollowecl 
him to the grave, after a long and active life. His CImneery prac- 
ticc was vc^y extensive, and he is said to have realised the largest 
income of any Irish lawyer of modern times. His learning was 
extensive and profound, and his grasp of the principles of the law 
uncrrin<T. In 1837 he was returned to Parliament by the borough ot 
Coleraine, which he continued to represent until, in 1842, he accepted 
the oltlce of Master in Chancery. This olfice was so manifestly dis- 
proportionate to his professional position, that it was generally sup- 
posed to havo been offered and accepted merely as a step to higher 
promotion. Edward Litton, however, remained Master in Chancery 
until his death. A tardy and inadequate recognition of his pro- 
fessional and political claims was his recent elevation to the rank ot 
Privy Councillor. The gratitude of political parties is gencraUy 
excited by a sense of favours yet to come, and more noisy and press- 
ing claims had from time to time to be satisfied. Of the manner m 
whicli Master Litton discharged the important duties of his office we 
need not speak at present. A learned, painstaking, and upnght 
iudac; an honourable and courteous gentleman, and a warm triend, 

ho has left a name behind him which will not soon be forgotten. 

The Incorporated Law Society has passed a rc.solulion, r^mmend- 
ing tliat a subscription be set on foot for the purpose of raising a 
suitable memorial to bis memory. 


THE LATE JUDGE PAYNE. 

Thd death of this much respected J udgo took place at his house 
suddenly, on the 21)tU of March. Ho was preparing to leave homo 
on his judicial dnUcs, and, feeling ill, was seized mth an a^k 
which terminated fatally in a couple of hours. Sir YWUain Bo^u 
and Mr. Serjeant Cox, each on the event becoming known, apt*© 
from the Bench their regret at the loss the Court and the public had 

*'*jlfr.°!^yne was a gentleman commoner of St. Edmund's 
Oxford. He was called to the Bar at Lmcoln’s-nm, m ,Tune,^lWo, 
and afterwards migrated to tho Middle Temple. Ho P**®}*¥^ ” • 
barrister for a long period, and was subsequoatly appom^ DepitfJ' 

Assistant Judge of the MidiUwx Soaai^ **‘V**iP^ ^ 

h4d for several years pash Ho was m his seventy-third yeWi 



m 


Eeeria of the Qmiier. 

BAB EXAMINATIONS. 

Trinity Term, 1870, 

BXAMZKATIQN ON THE SUBJffiGTS OF UCOCUBGS ANP CLASSES. 

The Examination for Exhibitions on ^ subjects of Lectures and 
Glasses delivered in the three Educational Terms 1869-70, will 
commence on Thursday, the 30th June, at Lincoln’s-Inn Hall. 

Students ^rho propose offering themselves must enter their names 
on or before Wednesday, the 1st Juno next, at the Steward’s Office, 
Lincoln’s-Inn ; and a Keader’a Certificate of having duly attended 
the Lectures and Classes on the subjects in which a Student offers 
himself for- Examination, must be sent to the Council of Legal 
Education at Lincoln’s- Inn, on or before Thursday, the 23rd Juno. 

Students having duly attended the Lectures and Classes of one or 
more of the Readers from the Michaelmas Term preceding the July 
Examination, are qualified to enter for Examination on 8U<^ subjects, 
but they are not allowed to enter for the Elementary and Advanced 
Examinadons on the same subject, and provided that the Terms 
they have kept do not exceed the limits prescribed by Clause 40 of 
the Consolidated Regulations of the Inns of Court. 

Students who have passed an Examination under the 4Jth Clause, 
are not eligible to enter for the July Examination under the d9tli 
Clause of the Consolidated Regulations. 

Students who have obtained Exhibitions under Clauses 43 and 43, 
are not eligible to enter again at a subsequent examination on tho 
same subjects. 

The Examinations for the Exhibitions will bo partly oral and 
partly in writing, by means of Printed Papers of Questions. 

The following Days and Hours have been set apart for the said 
Examination 

Thursday Morning, June 30, from 10 to 1 — Constitutional Law 
and Legal History. 

Thursday Afternoon, June 30, from 2 to 3— Jurisprudence, Civil 
and International Law. 

Friday Morning, July 1, from 10 to 1— On Equity. 

Friday Afternoon, July 1, from 2 to 5 — On the Common Law. 

Saturday Morning, July 2, from 10 to 1— The Law of Real 
Property, and 

Saturd^ Afternoon, July 2, from 2 to 5— -A Paper composed 
of three Questions on each of the foregoing Subjects of Examiim* 
tions.. 

GENERAL EXANlNATtON. 

An examination will be held in next Trinity Term, to which a 
student of any of the Inns of Court, who is desirous of becoming 
a candidate for a studentship, an exhibition, or honours, or of ob* 
tainiiig a certificate of fitness for being called to the Bfiri will be 
admismble. 

E^h student proposing to submit himself for examination, will be 
required to nnMt bis name at the Treasurer’s office of the Ian of 
Cmsrt to which Ifo belofigs^' oh or before Wednes&y, the 
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next ; and he will further, be required to state in writing whethw his 
object iu offering himself for examination is to compete for a stadent- 
ship, exhibition^ or other honourable distinction^ or whether he is 
merely desirous of obtainiim a certificate preliminary to a call to 
the Bar. ^ 

The examination will commence on Wednesday* the 2fith May 
iiext| and will be continued on the Thursday and l^iday foUowing^ 
except as regards Hindu Law* to be held on Saturday* the 
28th May. 

It will take place in the Hall of Lincoln’s-inn ; and the doors will 
be closed ten minutes after the time appointed for the commencement 
of the examination. 

The examination by printed questions will be conducted in the 
following order: — 

Wednesday morning, the 25th May* at ten, on Constitutional Law 
and Legal History ; in the afternoon, at two, on Equity. 

Thursday morning, the 26th May, at ten, on Common Law; in 
the afternoon, at two, on the Law of Real Property, &c. 

Friday morning, the 27th May, at ten, on Jurisprudence and the 
Civil Law ; in the aderuooii, at two, a paper will be given to the 
students, including questions bearing upon all the foregoing subjects 
of examination. 

Saturday morning, the 28th May, at ten, on Hindu and Mahom* 
medan Law, aud on the laws in force in British India; in the 
afternoon, at two, a paper upon the foregoing subjects of Hindu 
Law, &c. 

The oral examination will be conducted in the same order, during 
the same hours, aud on the same subjects, as those already marked 
out for the examination by printed questions, except that on the 
afternoons of Friday and Saturday there will be no oral exami- 
nation. 


CALLS TO THE BAR. 

Hilary 2Vm, 1870. 

* 

Lincoln’s Inn. — In addition to the lists published in our 
last number, the uiider-meutioucd gentlemen were called to the 
Bar by the Hon. Society of Lincoln’s Inn on Wednesday the 
26th of Janua^, viz. Mr. John Clifford Hopkioson, B.A., Cam- 
bridge ; Mr. Edward Codriugtou William Gi^ey, Oxford ; Ur., 
(^orge Barrington Baker, B.A.,* Oxford ; Mr. Fnmeis Gh)rdd| 
LL.B., Cambridge ; Mr. Thomas Henr^ Briggs, B.A., Oxford ; Ur. 
William Venn Drummond; Mr. William Coleman Watson, B.A., 
Dublin; Mr. William Edward Mirehouse^ B,A», Cambridge; and 
Mr. Edward Beaumont, B.A., Cambridge. 

EXAMINATIONS At THE INCORPORATED LAW 

SOCIETY. ; ■ 

« ' R *1^ t 

SHrm. 1870 . 

Ax final .xamiuation of OMifiidatoa for admtssi<m oa th. rok of 
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attorneys and solicitors of the Superior Courts^ the . Examiners 
-recommended the following gentlemen, under the age of 26, as 
being entitled to honorary distinction : — Thomas Dewhurst Lingard, 
Lionel Earned Mozley, Augustus Bed^l,. Thomas Stockwood, jun», 
Oswald Walmesley. 

The Council of the Incorporated Law Sdciety have accordingly 
awarded the following prizes of books": — ^To Mr. Lingard, the prize 
of the Honourable Society of Clifford’s-inn. To Mn Mozley, the 
prize of the Honourable Society of Clemcnt’s-inn. To Mr. Beddall, 
Mr. Stockwood, and Mr. Walmesley, prizes of the Incorporated Law 
Society. 

The examiners also certified that the following candidates, under 
the age of 26, passed examinations which entitle them to com^aen- 
dation : — Harry Campbell Blaker, Joseph Bennett Cllirke, Robert 
McTurk, William John Mann, Walter Sherburne Pridcaux. 

The Council have accordingly awarded them certificates of merit. 

The examiners further announced to the following candidate that 
his answers to the questions at the examination were highly satis- 
factory, and would have entitled him to a certificate of merit if he 
had not been above the ago of 26 : — George John Vanderpump. 

The number of candidates examined in this term was 114; of 
these, 99 passed, and 16 were postponed. 

APPOINTMENTS. 

The Queen has been pleased to direct letters patent to be passed 
under the Great granting the dignity of a knight of the United 
Kingdom of Great Britain and Ireland unto John Lucie Smith, Esq., 
C.M.G., Chief Justice of the Island of Jamaica, to Robert Hodgson, 
Esq., Chief Justice of the Island of Prince Edward, and to Michael 
Roberts Westropp, Esq., Chief Justice of Her Majesty’s High Court 
of Judicature at Bombay. 

Mr. George Young, the^ Lord Advocate has been appointed 
Queen’s Counsel. 

Mr. J. A. Bussell, Q.C., Judge of the Manchester County Court, 
has been appointed a Magistrate for the County of Lancaster. Mr. 
W. H. Cooke, Q.C., Judge of the Norfolk County Courts, Magis- 
trate for the County of Norfolk. 

Mr. Henry Clark has been appointed Recorder of Tiverton, in 
succession to the late Mr. Richard Roope. Mr. John J. H. Saint, 
Recorder of Newark, in the place of Mr. Bristowe, M,P., and Mr. 
Seijeant Cox, Deputy Assistant-Judge of Middlesex, in the place of 
Mr. Joseph Payne, deceased. 

Mr. C. W. Lovesy has been appointed Stipendiary Magistrate of 
Sheffield. Mr. J. C. Fowler, Stipendiary Magistrate of. Merthyr 
and Aberdare, to the Deputy Chairmanship of the Glamorganshire 
Quarter Sessions. 

Mr. James Bryce, Barrister-al-Law, has been appointed Regius 
Professor of Civil Law in the University of Oxford, in succession 
to Sir Travers Twiss, resigned* 
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Mr. Frederick J. Fegen, B.N., Barrister-at-Law, has been ap- 
pointed Naval Counsel to His Royal Highness the Duke of 
Edinburgh, KtO*. Mr. W. ^ Malcolm, Barrister, has been appointed 
to the Assistant-Secretaryship of the Railway Department of the 
Board of Trade, vacant 6y the appointment of Mr. R. G. W. Herbert 
to be Assistant Under -Secretary at the Colonial Office, in the place 
of Mr. Ralph Lingen, C.B. Mr. H. Thurston Holland, Barrister-at- 
Law, to the Assistant Under- Secretaryship of State, at the Colonial 
Office, and Mr. F. D. Longe, Barrister-of-Law, to a Poor Law 
Inspectorship for six mouths during the absence from jll-health 
of Dr. Markham. 

Mr. William Chater, Solicitor of Lowestoft, has been appointed 
by the Board of Inland Revenue, Distributor of Stamps for the 
Lowestoft District, in the room of Mr. R. Morris, deceased. Mr. 
Augustus Keppel Stephenson, Assistant-Solicitor to the Treasury, 
temporarily to perform the duties of Registrar of Friendly Societies, 
pending the decision of Parliament upon the measure affecting that 
office, which has been introduced by the Chancellor of the Exchequer. 
Mr. J. Elliott Fox, to the office of Solicitor of the Customs Fund.* 
And Mr. Rose Fuller, of the Principal Registry of Her Majest^ 
Court of Probate, London, to the District Registrarship for Nw- 
castle-on-Tyne, in succession to Mr. M. S. Jobbling, deceased. ^ . 

Mr. Walter Hyde, Solicitor, of Stockport, has been appoin|pd 
Town Clerk of that borough, in succession to Mr. Henry Coppc&k, 
deceased, and Mr. Thomas Lewis, Solicitor, to .the Town Clerkship 
of Tunbridge Wells. •‘JO ' * 

Mr. E. Reddish, LL.B., Solicitor of Stockport, has been elected 
Clerk to the Magistrates of that borough, in the room of the late 
Mr. Henry Coppock ; and Mr. W. S. Banks, Solicitor of Wakefield, 
Clerk to the Magistrates of that borough, which has just received 
a separate Commission of the Peace. Mr. William Fowle, Solicitor 
of Northallerton, Yorkshire, has been appointed Clerk to the Local 
Board of Health, Clerk to the Commissioners, and Clerk to the 
Northallerton Board of Guardians, in succession to the late "Mr. 
Thomas Fowle ; and Mr. William , Lisle, Solicitor, Clerk to the 
Durham Board of Guardians, in succession to the late Mr. Richard 
Thompson. Mr. J. Blacklock Lee, Solicitor, has been appointed 
Registrar of the County Court at Haltwhistle, Northumberland, and 
also Clerk to the Highway Board ; and Mr. J. W. Sangster, Solicitor 
of Leeds, Registrar of the Pontefract County Court, in the place of 
Mr. Henry J. Coleman, resigned. Mr. John Burder, Solicitor of 
Manchester, has been appointed Legal Secretary to the Bight Rev. 
James Fraser, Bishop of Manchester. 

Mr. P. O. H. Reed, Solicitor of Bridgewater, Somersetshire, has 
been appointed Coroner for that Borough, in the room of Mr. J. 
Poole, deceased; Mr. James Broughton Edge, Solicitor, Coroner 
for Bolton ; and Mr. Weedon, Solicitor, 'Coroner for East BerkifiMre. 

Mr. J. Wybergh, jun., Solicitor of Liverpool, has been reappointed 
Solicitor to the Borough Magistrates, in appeal cases, at a salary of 
200/. per annum. 

NO. XXIX. — ^VOL. LVII. 


O 
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Ibixand. — Mr* Serjeant Dow^ has been appointed Solicitor- 
General for Ireland ; and Mr. David Sherlock, Q.C., M.P., .Third 
Serjeant-at^Law, in the room of Mr. Dowse. 

Scotland. — ^Mr. Adam Gifford, Advocate, has been appointed one 
of the Judges of the Court of Session of Edinburgh, as Lord 
Gifford, in the room of the late Lord Manor; and Mr. Donald 
Makenzie, Advocate, a Lord of Session, in succession to the late 
Lord Barcaple. 

' Mr. Stair Andrew Agnew, Advocate, has been appointed to the 
office of Queen’s Remembrancer for Scotland, in room of the late 
Mr. Jo£n Henderson. Mr. A. C. Sellar, Advocate (1862), has been 
appointed Secretary to the Lord Advocate, in room of Mr. Agnew. 
Mr. W. C. Spens, Advocate, has been appointed Sheriff* Substi- 
tute at Hamilton, in room of Mr. James Yeitch, resigned. 

India. — ^Mr. F. D. ChauntreU, Solicitor, of Bombay, has been 
appointed Government Solicitor at Calcutta. 

British Columbia. — Mr. Henry Bering Pellew Crease has 
been appointed a Puisne Judge for the colony of British Columbia. 

Mr. George Phillippo has been appointed Attorney-General for 
the colony of British Columbia, in succession to Mr. H. P. P. Crease. 

British Guiana. — Mr. J. T. Grivert, Barrister-at-Law, has been 
appointed Attorney-General of the colony of British Guiana, in 
succession to the Hon. J. S. Smith, C.M.G. 

India. — Sir Richard Couch has been appointed Chief- Justice of 
the High Court of Judicature at Fort William, in Bengal ; Sir Michael 
Roberts Westropp, Chief- Justice of the High Court of Judicature at 
Bombay, and Mr. James Kerman, Q.C., Puisne Judge of the High 
Court of Judicature at Madras. 

Sir J. Couch, Chief- Justice of Bombay, has been promoted to the 
Chief- Justiceship at Calcutta, vacated by the retirement of Sir 
Barnes Peacock. 

Mr. H. S. Cunningham, M. A., Barrister-at-Law, has been appointed 
by the Government of India to officiate ,as a Judge of the Chief 
Court of the Punjab during the absence of Mr. C. Bouluvis. 

Mr. L. P. D. Broughton, Barrister-at-Law, has been appointed 
Registrar of the Archdeaconry of Calcutta, from the 1st of January. 

Mr. Joseph Graham, Standing Counsel to the Government of 
India, has been appointed to q^ciute as Ad^cate-General at 
Calcutta, during the absence of Mr. T. H. Oowie. 

Mr. G. C. Paul, Barrister-at-Law, of Calcutta, has been appointed 
to officiate as Standing Counsel to the Government, vice Mr. J. 
Graham. 

Mr. Theodore Thomas,. Barrister-at-Law, as been appointed Pro- 
fessor of Law at Canning College, Lucknow. 

Mr. H. M. Plowden, Barrister-at-Law, has been appointed to 
officiate as Advocate and Legal Adviser to the Government of the 
Punjab during the absence of Mr. Cunningham. 

Island of Trinidad,— M r. Joseph Needham, one of the Judges 
of the Supreme Court of British Columbia, has been appointed 
Chief Justice of the Island of Trinidad in the West Indies, , which 
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of&ce has been vacant since the death of the Hon. W* €r» 
Knox. 

New South Wales.— Mr. J. E. Salomons, Barrlster-at-Law, has 
been appointed Solicitor-General of the Colony of New South 
Wales. 




January. 

20th. Thrupp, John, Esq., Solicitor, aged 52. 

20tli. Roope, Richard, Esq., Barrister-at-Law, aged 50. 

23rd. Norris, William, Esq., Solicitor, aged 53. 

24th. Everett, Edward, Esq., Barristcr-at-Law, aged 71. 

24th, Badham, Richard, Esq., Solicitor, aged 79. 

25th. Bakewell, William, Esq., Crown Solicitor of South 
Australia, aged 52. 

25th, Butle^i, E. Robert, Esq., Solicitor. 

26th. Denison, Edward, Esq., M.P., Barrister-at-Law, aged 28. 
27th. Roberts, lion. William, Justice of the High Court, Allabanad, 
" N.W.P. India. 

27th. Matson, J. W., Esq., Solicitor. 

28th, Collins, Francis, Esq., Solicitor, aged 28^ 

30th. Lace, Ambrose, Esq., Solicitor, aged 77. 

- February. 

1st. Beckington, Charles, Esq., Solicitor, aged 54. 

4th. Mellersii, Thomas, Esq,, Solicitor, aged 87. 

6th. Gainsford, Robert J., Esq., Solicitor, aged 64. 

10th. Rabt, W. P. P., Esq., Solicitor, aged 30. 

12th. Shebbeare, Charles J., Esq., Barrister-at-Law, aged 75# 

12th. Taylor, Charles, Esq., Solicitor, aged 56. 

15th. Beavan, Edward, Esq., Barrister-at-Law, aged 56. 

19 th. JoBBLiNO, M. Lambert, Eaq., Solicitor, aged 76. 

2 let. Jones, Charles J., Esq., Solicitor, aged 73. 

22nd. Rdnnaoles, Authoiiy, Esq., Solicitor, aged 48. 
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22pd* Harbis, Langley H., Esq., Solicitor. 

23rd. Baroaple, Lord, Judge of the Scotch Court of Session, 
aged 62. 

23rd. Finch, George, Esq., Solicitor, aged 42. 

27th. Mbnteath, Sir James S., Bart., Barrister-at^Law, aged 78. 

/ M 

, March* 

4th. Lennard, C. B., Esq., Barrister-at-Law, aged 74. 

6th. Prujean, Francis, Esq., Barnster-at-Law. 

7th. Gradt, John, Esq., Barrister-at-Law, aged 72. 

* 

10th. Inglesant, Joseph, Esq., Barrister-at-Law. 

11th. Corbet, J. Fletcher, Esq., Solicitor. 

16th. Hogg, 0. Swinton, Esq., Barrister-at-Law, aged 46, 

I6th. Dixon, H. H., E^., Barrister-at-Law, aged 47. 

16th. Bockett, D. S., Esq., Solicitor, aged 72. 
l7th. Darbt, J. G. N., Esq., Barrister-at-Law, aged 40. 

18th. Bowden, E. W., Esq., D.C.L., Registrar of the University of 
Oxford. 

19th. Herbies, H. Crompton, Esq., Barrister-at-I^aw, aged 43. 

20th. COTHER, William, Esq., Barrister-at-Law, aged 57. 

23rd. Evans, Alfred, Esq., Solicitor, aged. 38. 

26th. CoFPOCK, Henry, Esq., Solicitor, aged 64. 

28th. Wage, C. Richard, Esq., Solicitor. 

29th. Graves, J. Thomas, Esq., Barrister-at-Law, aged 54. 

29th. Patne, Joseph, Esq., Deputy- Assistant Judge of Middlesex 
Sessions, aged 72. 

Slst. Phillips, John, Esq., Solicitor, aged 68. 

ApriU 

4th. Waller, Robert, Esq., Solicitor, aged 47* 

4th. Jessel, Henry, Esq., BarristCr-&t 7 Law, aged *48. 

7th. Theobald, William^ Esq., late Clerk of the High Court of 
Calcutta, aged 71'. ' 

7th. Powles, j. Eudel, Esq., Solicitor, aged 58. 

; 9th. Wise, Frederick J., Esq., Solicitor, aged 57. * 

9th. Whall, Robert, Esq., Solicitor, aged 54. 
llth. Evans, Samuel, Esq., Solicitor, aged 62. 

16th. Steele, Ad/im R., Esq., Barrister«at*Law> aged 68« 
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By T. L. Murray Browne* 

T he following observations have no pretensions to rank 
as an essay. Still less do they profess to contain an 
adequate examination and discussion of the subject with 
which they deal. They are simply, as- their title implies^ 
mere notes. Inadequate as they are, the writer neverthe- 
less ventures to think, that they may bo of service to those 
who lack time to study the subject for themselves. 

The Indian Codes, as at present existing, are inrnumber 
four, viz., the Penal Code, the completed portion of the 
Civil Code, the Code of Civil Procedure, and the Code 
of Criminal Procedure. Of these the Codes of Procedure 
are probably neither the best nor the most important. The 
subject with which they deal is, however, peculiarly in- 
teresting at the preset moment, when revotiftion, embodied 
in the Lord Ghanoellbr’e High Court 6f Justice BiUs, i^ 
impending over the legU system of this country. We will 
therefore commence with the Codes of Procedure. 

The Indian Code of Civil Prbdedure (Indian Acts, 1859, 
YlII.) was prepared in this country by the Indian Law 
Commission. As originally introduced in 1859, it applied 
VOL. XXIX.— KO. LVIII. * V 
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only to the inferior Courts, and not to the Supreme Courts 
of Calcutta, &c., a circumstance which may account for 
some of its peculiarities. In 1862, however, a revolution 
was effected in the Indian Courts, similar to that which is 
now hanging over our own heads. In that yeai*, the Indian 
Courts of Common Law and Equity were fused, and at the 
same time the Code of Civil Procedure, as then in force in 
the inferior Courts, was summarily introduced into every 
Court in India. Thenceforv/ard it has regulated the prac- 
tice and pleadings country — supplemented, however 

(and it i9l||||ell to rwflfter this), by the rules of the several 
High Coft 

The history of the modern Indian practice — and it is an 
instructive one — appears to be this.* In putting forth the 
Code of Civil Procedure, the Indian Commissioners appa- 
rently intended to abolish pleadings altogether, and imagined 
that they had done so. Nevertheless, either from the innate 
perversity of legal practitioners, or because pleadings are by 
a law of nature inseparable from law suits, the benevolent 
intejitions of the Commissioners have been frustrated, and 
pleadings continue to be in constant use in India. Nor would 
it be possible, in our opinion, under any system of procedure 
to dispense with pleadings altogether. The history of the 
Indian procedure furnishes a striking proof of the truth of 
this assertion. Inasmuch, therefore, as the original system 
of the Indian Code of Procedure has been materially modi- 
fied in practice, it will be convenient first to explain the 
scheme of the Code itself, and afterwards to advert to the 
actual practice of the Indian Courts at the present time. 
We confine our remarks throughout to the Superior Courts 
ll^f the diiFerent presidencies. 

The scheme of the Code as distinct from its practical work- 


• j ^ ^uable account of the Indian practice (to which we are much 
mde^d) m tj^ evidence of J. D* Bell. Esq., and of R. 

Y* Scottish Law Oommission, printed in the 

Appendix'to the “^colid R^ort of that body* 
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ing is thist The suit commences with what is called a plaint. 
This is a very short document^ containing the briefest possible 
outline of the plaintiff’s case. The plaint is handed by 
counsel^ or the soUcitor conducting the case, to the judge, 
who runs his eye over it, and if he sees it is sufficient, directs 
it to be filed. The plaint is then verified, either positively 
or on information and belief, and is served on the defendant. 
So far, the main peculiarity of the Code consists in the in- 
spection of the plaint by the judge before service - on the 
defendant. The advantage of thi||^|^pection is not easily 
to be perceived. The next step ]IH|||L cause which 

is peculiar to the Indian Code. ^HlPis terc^ffilpthe first 
hearing of the cause, and is purely preliminary. The parties 
appear before the judge, accompanied by witnesses, if 
necessary, and the judge, after hearing the parties, proceeds 
to settle issues. These issues are either of law, or of fact. 
Lastly, the cause comes on again for the second and final 

k 

hearing, upon the trial of the issues previously settled. The 
parties then go into evidence, and the cause is decided. 

The above is the scheme of the Code, but it is not made 
compulsory in all cases. ^ And the litigants, availing them- 
selves of the loophole thus left to them, have nearly auc- 
ceeded in throwing overboard the scheme of the Code 
altogether. The course pursued in practice as distinct 
from that indicated by the Code is somewhat as follows^ 
The presentation of the plaint in the first instance, and the 
perusal of it by the judge (the advantage of which 
perusal is not obvious) is preserved. The plaint being 
allowed, and served on the defendant, the next step is for 
both parties to prepare and file what are called written states 
ments. These, whether proceeding from the plaintiff oi: th^’ 
defendant, are described as being like an exceedingly well 
drawn Bill in Chancery,” omitting the charging part. The 
peculiarity of the Indian procedure is that the statements 

on both sides are filed simultaneously, without either party 

* 1 

seeing bis opponent’s pleadings. Thus the defendant cranot 
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shape his case to meet that of the plaintiff^ but must tell his 
own story of the trausactious in question, in the same manner 
as the plaintiff. No written interrogatories are as in 
Chancery, but the defendant knows the general nature of the 
plalntiff^a case from the plaint ; and with that knowledge he 
d^wshis own pleadings^ It is not compulsory upon either 
side to filp a written statement, but in practice it appears 
to be almost universal. All pleadings are verified upon oath 
in the same manner as the plaint. There is therefore nothing 
corresponding to a Bill in Chancery, or a declaration at 
Common Law, Le. a statement, the exact accuracy of which 
is not vouched. So much for the pleadings. The first 
hearing of the cause for the purpose of the settlement of 
issues by the judge is clearly contemplated by the Code, 
but is almost i invariably omitted in practice. The usual 
course is, that the parties agree upon issues, and then go at 
once into evidence^ If they cannot agree upon issues, the 
case must go before the judge for the purpose of settling the 
issues, but in the Superior Courts this is rare. In fact the 
settlement of issues, as we are informed, has become in most 
cases a mere form. If, upon the actual trial, some question 
arises which is not included in the issues, the Court will 
direct a fresh issue to be added upon the spot, and if 
'vrill adjourn the hearing of the case in order to 
a surprise upon either party. 

The Co'de d Procedure appears to have contained no pro- 
vision for interlocutory applications — a singular omission. 
This want has, however, been supplied by the practice 
of the Courts; and interlocutory applications, though, not 
mendoned in the Code, are of constant occurrence. 

The e^dence' at the (final) hearing is taken, vivd voee in 


Com^; upon interlocutory applications the evidence is by 
affidSttlt!: Aeiinilar. practice prevails in both respects under 
the’ llW’V Tor^k Cbde of ;'Frocednre (see ante Ko. LI V., 
A^ittt, 3d^/ p. 31S). 3%e report of the EngUsh iTudicature 
CosKihisti^h cofiiains Iri^htQre&^atidoa tc' t h« leme ' ettbot; 

^ ^ I j * 1 y I ' 
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Causes are heard in the first instance before a single judge ; 
but the Appeal Court invariabl7 consists of several mem« 
bers. This again resembles the practice in use in New York^ 
and that recommended by the Judicature Commsssion. 

There is ho provision in the Indian Procedure under which 
a defendant can be examined upon written interrogatories 
before the hearing. Thus there are no means of obtaining 
such discovery, as is afforded by the practice of the Court of 
Chancery in respect of answers. This is complained of in 
some quarters as a serious defect in ^e Indian Code. A 
similar defect exists in the New York ^de of Procedure ; and 
in our own County Court practice in Equity. The report of 
the Judicature Commission contains no allusion to this point. 

The working of the new Indian Procedure appears on the 
whole to have given satisfaction. The testimonies in its 
favour are not excessively enthusiastic, and it has probably 
some considerable defects. There has been a good deal of 
litigation about some of its provisions, and conflicting decisions 
have been ffiven in some cases.* Still it is described, as an 
undoubted improveznent upon the English Procedure. The 
circumstances of India are in many respects peculiar ; and on 
the whole wo think that the Judicature Commissioners have 
exercised a wise discretion in declining to take the Indian 
Code as a model for the proposed new procedure of this 
country^ Had they done so,^ the change so proposed would 
have been much greater, and more violent than any which is 
likely to occur at present. 

We have now done with the Code of Civil Procedure. 

V 

The Code of Criminal Procedure require^,- little notice. It 
does not apply to criminal proceedings in the ffigh Courts 
of the different presidencies. In these,, trials are held before 

t * 

* Por instances of cases decided upon sectional, of the Code^aM 
amongst others Medw/raai of Briwah .DaH, 

1 Beng. Iaw Eep., P.B. 45 ; v. Jibap, 1 Bcm. Ijaw 

Ben.» Y.B., 101; CaMn v. Mrs, Bmhwra EUas^ 2 Beng. 

Eomi Bmdari* 2, Beng. 
L.B., App.* 68. ^ ’ 
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a judge and jury 5 in the same manner as in England ; with 
this exception only^ that the substantive law by which the 
prisoner. Is tried (as distinct from the procedure and practice) 
is the Indian Penal Code ; and not the Common Law and 
criminar Statutes of this country. The Code of Criminal 
Procedure applies only to the Mofussil, or Country Courts, 
beyond the jurisdiction of the High Courts. The Code 
itself is a compilation of rules for the guidance of magis- 
trates, rather than anything else. It appears to be inferior 
in point of workmanship to the Code of Civil Procedure ; * 
and has lately been largely amended (by Act VIII. of 1869). 

We pass on to the Penal Code of India (Act XLV. of the 
Indian Statutes of 1860). This Code was drawn up many 
yeai’s ago by an Indian Commission, of which Lord Macaulay 
was a principal member. Though completed in 1837, a long 
period elapsed before any sanction was conferred upon it by 
the Indian Government. At length, however, it was taken 
up by the present Indian Law Commission ; and, with some 
alterations, became law. This was in 1860. Since that time 
it has constituted the penal law of India ; and has therefore 
been tried by the test of actual practice during a considerable 
number of years. By all accounts it has worked admirably, 
and must be considered a great success. It is universally 
admitted to be a model of scientific arrangement, precision, 
and lucidity ; while it is respected by the practical lawyer 
for its efficiency in practice. We believe that only 
one serious difficulty of construction has as yet occurred. 
This related to 4 he proof required in cases of adultery 
(a crime in Itfdia).- It need hardly be said that it 

I " , 

ia impossible to predict with confidence the success of a 
Code, fill we have experience of its actual working. The 
'PfixaX Code of India has been subjected to this test, and has 
stood < trial. . In this respect it possesses an advantage 

. * Ooiii^',s8. 4A, 103 (a^ see Sched.j, 4rll. See also Friii^^. Clode 

Qrim Procedure, pp. 13^ 19/219, 260 (ed. 2 ), 
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over the Penal and Civil Codes of New York * which have 
not yet passed into law> but remain mere unaiithoritative 
documents. 

* a 

The Penal Code of India is confined to Penal Law. 
It does not touch the subject of procedure 5 upon which 
we have already commented* It is to be observed that 
the Code in question is exhaustive. For all practical 
purposes there is no Penal Law in British India, whether 
by Statute or usage, except the Code (see s. 2). This 
is in our opinion right. But it is by no means an universal 
characteristic of Codes. 

The Illustrations which are generally appended to the 
sections next require notice. These constitute a distinctive 
feature in the present Code. Their character will best be 
understood by an example. 

307. Whoever does any act with such intention or know- 
ledge, and under such circumstances, that if he by that act baused 
death he would be guilty of murder, shall be punished,” &c. 

‘‘ Illmtrations, 

(a,) A shoots at Z with intention to kill him under such 
circumstances that, if death ensued, A would bo guilty of. murder. 
A is liable to punishment under this section. 

(c.) A intending to murder Z buys a gun and loads it A 
has not yet committed the offence defined in this section. A 
fires the gun at Z. He has committed the offence defined in 
this section. * 


The object of the Illustrations will appear from the 
following extract from Messrs. Morgan & Maephereon’d 
edition of the Code, p. 13. 


To unite conciseness with simplicity in definitions intended 
to include large classes of things, and to exclude others very 
similar to • many of those which are included, will often be utterly 
impossible. The best course under such circumstances appears 

* 4s to these see our previous numbers for Nov,, 1869 (p. l)i and for 
May, 1870, p. 1. 
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to be tbat> which the framers, of ^ this Code adopted; thatis^ to 
draw the: 4eat.^of and concise languf^e^ and 

to give commentary on the 

text ia 1ihe>cd!ape 'df^ If a definition he followed by 

. a of Cases falling under jt, and bf cases which, though 

at first they appear to fidl under it, do not really fall under it, 
the definition and the' reasons which led to the adoption of it 
will be rea<Sly nnderstood. 

'^Doubto must arise in practice respecting the interpretation 
of the most skilfully drawn laws. Alter a time such doubts in 
the interpretation of laws drawn in the usual mode are removed 
. by decisions of the Courts on cases brought before them, and the 
meaning of the Legislature is reached. The Illustrations of the 
Code are cases decided by the Legislature contemporaneously 
with the enactment of the law, and they are authentic declarations 
of the scope and purpose of the law* 

The function of the Illustrations is, as their name indicates, to 
illusfrate* They are not intended to supply any omission in the 
written law, or to put a strain on it. They make nothing law which 
would not be law without them. They illustrate the law, and as 
they do this with full legislative authority, they have all the force 
of law ; but the whole law so illustrated by them must be considered 
to be contained in the definitions and enacting clauses of the Code.” 


We understand, in accordance with the spirit of the above 
observations, that should an Illustration be found by mis- 
chance to be inconsistent with the proposition of the Codef 
upon which it is based, the Illustration will be void. Should 
the Illustration go beyond the text^ it will, pro tanto^ 
fail.* The Illustration explains, but cannot contradict or add 
to, the text of the Code* It must, at the same time, be 
remembered that the Illustrations have themselves the force 

f 

of .^cts of the Legislatare. They caanot, therefore, except 
ia the case of such, a discrepancy os above mentioned, be dis- 
ptt^ ^ or, ..denied. ... They oonstitate, in fact, »■ legislative 
interpr^tion of the text, i 


.. * H 




Notia on the Coda of India, 


m 


The niustMtionB a{)pear' to ns - pne of the most Tfllnable 


featotos of the Feaal Code; -We rejoice to see thi^ as iHU 
be shown hereafter, the QiTil Code df India, follows the Penal 


Code in this ree^ct. ' ‘ ‘ , 

The follPwi^ is a speciinen of the ptOTinons of the Code. 
It forms the commencement of the dirisimi concerning htnni- 
oide. Attention may be called to the mode in which the 
subject is treated in the Code. The offence of culpable bomi* 
cide is first defined, and the general offence is then divided 
into the several heads of murder, manslaughter, &c. 


“ § 299.— Whoever causes death by doing an act with the intention 
of causing death, or with the intention of causing such bodily iiyaiy 
as is likely to cause death, or with the knowledge that he is likely 
by such act to cause death, commits the offence of culpable homimde. 

a 

Illustrations. 


** (a.) A lays sticks and turf orer a pit. with the intention of thereby 
causing death, or with the knowledge that death is likely to be 
thereby caused. Z believing the ground to be firm treads on it, 
falls in, and is killed. A has committed the ofience of culpable 
homicide. 

s 

{b.) A knows Z to be behind a bush. B does not know it. A 
intending to cause, or knowing it to be likely to cause, Z*& death, 
induces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence, but A has committed’ the offence of culpable 
homicide. 


(c.) A, by shooting at a fowl with intent to kill and steal it, kills 
B who is behind a bush, A not knowing that he was there. Here, 
although A was doing an unlawful act, he was hot guilty of culpable 
homicide, as he did not intend to kill B, or cause death by dping an 
am; he knew was likely to cause death. 

^^Explanation 1.— A person who causes bodily injury to another, 
who is labouring under a disorder, disease, or bodily infirmity, and 
thereby accelerates the death of that other, shall be deemed to have 
caused his death. 


2.~Where deatli is ^caused by bodily injufy, the 
TMrsoa wbo .eauSM aueh, lajaiy shall b«; deemed to have 
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caused the deathi although bj resortiug to proper remedies and 
skilful treatment the death might have been prevented. 

^^Explanation 3. — The causing of the death of a child in the 
mother’s womb is not homicide: But it may amount to culpable 
homicide to cause the death of a living child, if any part of that 
child has been brought forth, though the child may not have 
breathed, or been completely born. 

§ 300. — ^Except in the cases hereafter excepted culpable homi- 
cide is murder, if the* act by which the death is caused is done with 
the intention of causing death ; or — 

(2ndly.) If it is done with the intention of causing such bodily 
injury las the offender knows to be likely to cause the death of the 
person to whom the harm is caused ; or — 

(3rdly.) If it is done with the intention of causing bodily injury 
to any person, and the bodily injury intended to be inflicted is 
sufficient in the ordinary course of nature to cause death ; or — 
^*(4thly.) If the person committing the act knows that it is so 
imminently dangerous, that it must in all probability cause death, 
or such bodily injury as is likely to cause death, and commits such 
act without any excuse for incurring the risk of causing death 
or such injury as aforesaid.” 


Want of space compels us to omit the very valuable 
Illustrations appended to this section. 

We ^pass on to the Civil Code of India. This is now 
in course of construction under the auspices of the present 
Indian Law Commission of this country. One portion only 
is complete, and has passed into law. This is the portion 
treating of the subject of succession. It forms the Indian 
Succession Act, 1865 (Act X. of 1865), sometimes called the 
Indian Succession Code. Another great division of the Civil 
Code, namely, that of Contracts, has been drafted, and is now 


under consideration* 

We .cannot refrain from expressing our admiration of the 
Indian Succession Act, as a toodel of scientific workmanship. 
It is lucid, concise, , and well-arranged, and far superior in 
point ^ of " workmans to any Code with which we are 
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acquainted^ excepting, perhaps, its companion, the Penal 
Code of India. It is an honour to this country that two 
such Codes shotild have been constructed by Englishmen. 

The Indian Succession Act is comprised in sections. 
To these are to be added the Illustrations which are appended 
to the sections. The nature of these Illustrations we have 
already described. They are similar to those employed in the 
Indian Penal Code. The dimensions of the Succession Act will 
appear of the most moderate character, when the vast range of 
subjects comprised within the Act is considered. It embraces, 
in the first place, all the ordinary topics which will at once 
suggest themselves to the mind in connection with the sub- 
ject of succession to the property of a deceased person. And 
it should be remembered that the Act extends alike to the 
case of testacy as of intestacy. In addition to these the Act 
deals exhaustively with the following among other subjects — 
domicil — the entire law of wills, including a series of rules 
for the construction of wills — the doctrine of election— 
mortis cansa — probate and administration, including a com- 
plete Code of Practice for the Courts of Probate — and guar- 
dianship. 

The Succession Act has been in force*iu India, as we have 
said, since 1865. Unhappily its operation is in practice very 
limited. Hindus, Mussulinen, Buddhists, and Parsees, are 


expressly excluded from its provisions. The number of 
Europeans resident in India is indeed considerable, but the 
vast majority of these are not domiciled there, and do not, 
therefore, come within the scope of the Act. It should be 
remembered, however, that the Aet regulates the succession 
to all landed property in India belonging to Europeans, 
whatever the domicil of the owner of such land may be. 


The Act is based upon, the law of JBnglahd, which has 
been followed throughout by the Oommissioners, except in 
ioases where th^y have in their judgment seen some distihbt 
reason for deviating Ir&m it. In' general, therefore, the latir, 
as cemtained in the Sncce'^oh 4.ot, is identical mth Ehjg;li8h 
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law, bat on certain points it differs. In the latter class of 
cases the OommisMoners have fi^owed their ovm judgment in 
the new law whidi thw bare l^d down, and, in general, 
where -^ey have altered the law timy have . undoubtedly 
amended it. 

In many cues changes which are now under discussion in 
^lis countiy have already been effected in India by the Act 
now undhr consideration. Thus, the principle of the Married 
Women^s Property Bill, now before Parliament, has been 
both anticipated and exceeded in India. • The Indian Sacces* 
sion Act enacts as follows : — 

4. No person shall by marriage acquire any interest in the pro- 
perty of the person whom he or she marries, nor become incapable 
of doing any act in respect of his or her property, which he or she 
could have done if not married.” 


This section only applies to marriages solemnised after the 
passing of the Act. In such cases, however, it far exceeds 
the provisions of the Married Women’s Property Bill. So 
sweeping an alteration must necessarily modify to a con- 
siderable extent other branches of the law, besides that 
immediately affected. The section above cited ought there- 
fore to have been accompanied by full provisions upon all 
pmbts connected with the subject. We think the Act a little 
&ils in this respect ; and can imagine many questions arimng 
as to the position of a wife under the new law, which should 
have been, but are not, provided for by the Act. It will be 
observed that the above section sweeps away both dower and 


curtesy. Subsequent sections of the AOt preserve untouched 
tiie .. existing inght of a widow to a disttibutive share in . tiie 
pn^^ty of her deceased husband who may have died lutes'* 


tate. With regard to the position of a husb^d sprtiVing Ids 
wife, it is provided that he shall be entitled to the same share 


ie his wife^s property^ if she have died intesttite,'tb whi(^ 
under our Ihw a wife is mititled in the undlc^hsed of ' proj^ir^ 
bf l^r^deboftsed ihtesiate husbahd. 
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Of the ot^er changes in the law effected by the Succesnon 
Act, tile following ure .the principal The distinction be* 
tween real and personal prepay is abolished. The law of 
land is .assunilated to that <ff personal property, and the 
executor or administrator of a deceased person is made his 
real, A well as personal, representative, with full powers 
over the lands of the deceased. The entire doctrine as to 
advancements to children operating as an ademption of 
legacies; &c., is abolished ; as is also the kindred rule, that 
a legacy to a creditor is pro tanto 9 satisfaction of the debt 
(as. 163-6). The powers of testators have been curtailed 
on several points. The liberty of creating estates tail, and 
making settlements by will, is limited. So also is the power 
of making charitable bequests, where the testator has near 
relations (s. 105). The rule of perpetuity is altered (s. lOl), 
and the principle of the Thellusson Act is carried further, 
by the prohibition of an accumulation of incoine for a longer 
period than one year from the death of the testator (s. 104). 
The complicated and difficidt rules of our law as to bequests 
upon condition have been greatly simplified (ss. 113 etseq.). 
So also the law as to the administration of assets has been 
simplified, and put on a much more satisfactory footing 
(ss. 279 et seq.). For instance, the power possessed by an 
English executor of retaining his own debt, to the detriment 
of others, and of preferring one creditor to another, ie 
abolished. Other minor changes are not mentioned here. . 

As a specimen of the language, &c., of the Snocesrion 
Act we may cite s. 100, together with at least one of the 
appended lUostrations. .,The section relates, to a point 
alre^y allud^ to, the restrictions imposed by the new 
law upon the -power of testators to effect family settlemente 

of their property* 

100s Where a bequeit is made to a person not in enistenee at 
tW time of the deatibi. subject td a prior bequest contaia^ 

in the WiU| the bequest sbi^ vqidi unless it eompris^ the 
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whole of the remaining interest of the testator in. the thing be- 
queathed,” 

Illustrations, 

(a.) Property is bequeathed to A for his life, and after his death 
to his eldest son for life, and after the death of the latter to his 
eldest son. At the time of the testator’s death A has no son# Here 
the bequest to A’s eldest son is a bequest to a person not in , exist- 
ence at the testator’s death. It is not a ' bequest of the whole in- 
terest that remains to the testator. The bequest to A’s eHest. son 
for his life is void.” 


Art. II.— PERSONAL EQUITIES AS OPERATING 

ON INDEFEASIBLE TITLES. 


V ERY recently the flagrant injustice which may bo 
worked by Parliamentary conveyances (that is, such 
conveyances as confler an indefeasible title) has been brought 
prominently forward in Ireland by the decision of the 
Court of Appeal in ToiienhanCs estate.* There^is reason 
to believe that such mistakes as occurred in that case are 
not at all infrequent, and as the violent changes which arc 
threatened in so many branches of our law render it pro- 
bable that some measure for conferring such titles may be 
introduced even into this country, it is conceived that it 
must be highly useful to discuss the doctrine which is to 
be found floating through our books respecting PERSONAL 
EQUITIES, with the view of considering whether if applied 
iuVuch cases as TottenJiarrd s estate , it might not lead to a- 
recess of the injustice there committed; not that it is 
conceived that any redress could be had if the form of 
proe^disg already adopted were adhered to, nor ‘that even 
ii '' a SiU iverc iUed the C^rt of Appeal wonljd alt^f 

)ff ^ 3 * 


t 3 Imk Beports, Equity, p. 523 
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opinion it has already expressed; but that if a Bill were 
filed^ the House of Lords would feel bound — in case the 
line of argument which we have indicated were adopted — 
to reverse the decision of the Cotirt below. Some time 
since it became the duty of the writer on being consulted in a 
case somewhat similar to that of Tottenham's estate^ to advise 
that his client^ against whom a Landed-Estates-Oourt-con- 
veyance was attempted to be set up^ had a good ground 
for filing a Bill. The case was afterwards settled^ the other 
side yielding their unjust claims. In the present article it 
is proposed^ after stating the cases, to consider, first, whether 
the claim made in each is of a kind which the Statute in- 
tended to bar. Secondly, whether, if so, the Statute may 
not be evaded by means of the doctrine of personal equities ; 
and thirdly, how far the section relative to the evidentiary 
effect of the conveyance affects the question. 

Ill that case M held a farm on lease, and was indebted 

to N on a judgment. The latter turned his judgment into 

a judgment-mortgage, pursuant’*^ to the law which prevails 

ill Ireland, and then obtained a decree from the Landed 

Estates Court that the lease should be sold to satisfy the 

judgmenlf He (N) also obtained leave to bid at the sale — 

a permission which the Landed Estates Court has power 

to grant and does usually grant — and he was in fact the 

only bidder at the sale, and bought the estate at a price 

much under its value. He was enabled to do this by the 

fact that, the debtor and his friends abstained from bidding 

at the sale, which they would have done, had it not been 

* 

for represent^lons made to them by the creditor of his 
intention to hold the property merely as a security for his 
demand, and to reconvey as soon as that should have been 

^ This is a peculiarity of Irish law. The judgment is no lieu, nor 
charge on the land, but if an affidavit of the judgment, specifying that 
the creator wishes it to affect certain lands, the property of the 
judgment debtor, be filed in the remstry of deeds office, such filing has. 
/the effeet of a mortgage of the debtor^s interest in the lands to the 
creditor, and thus gives the latter power to soil in the I^anded Sstaf cs 
Court.- ' ' ; 



212 PertotuA aa Operating im Iw^eaaibU Ti^t, 


satisfied. Tli4se were not representations of a' mere floating 
intention in the mind, but of that which he would certainly 
do. l^ey were made deliberatdiy and frequently, long^ 
b^ore, as well as immediately before the sale, when the 
debtor could have had the property bought in at a much 
higher price than the creditor paid for it, and witii the 
intention of . inducing him not to bid, or with the knowledge 
that it would have that effect This case raised two ques* 
tions. (1.) Whether the representation was in itself bind- 
ing, independently of the Landed Estates Court Act (2.) 
Whether, if so, that Act deprived tbe party of remedy. 
On the first question, the writer’s opinion was, that it was 
binding; but upon tMs. point he will enlarge no further 
here, because it is immaterial to the subject of this article. , 
The similarity between TottenhartCa estate and the case 
alluded to has reference only to the second of the above 
questions. We shall better discuss it after stating the 
facts of Tottenham's estate. 


There an estate was sold in lots in the Landed Estates 


Court. One lot was purchased by Mrs. Beilly. , She, at the 
time of the ' sale, was in occupation of that lot as tenant 
from year to year, and was, therefore, well acquamted with 
its boundaries. The rental (t.e., the particulars) correctly 
stated the contents of the lot, and was in other respects accu- 
rate. After the sale was over the conveyance was prepared. 
The description of the property which it contained was 
framed in a manner which, in England, is univeirsally con- 


demned by conveyancers, viz., by purporting to include 
simply such property as was, in a map on the margm,. coloured 
red. . It is not uncommon to insert a map on the margin of 
a deed, but where this is done in well drawn deeds a chdlse 


is sulyained, stating that in case of difference between the 
map and tite written description, the latter shall prevail. 
Not ^y was this oimtted in jthe present, instance,. but the 
written deaeriptio% if any there were, was made . eubdrdina^ 
jto the map^ Of course the -map was erroneous, ^e 
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therein caloured red included a piece of land which belonged 
to an ac^oining proprietor. This proprietor had no oppor«* 
tunity of protecting himself becau 8 e 5 although the Act requires 
notices to be served on adjoining proprietors, which had been 
duly done, yet these notices were all correct, and did not 
include the land in question. The mistake was made in this 
way. Under the practice of the Court it was the duty of 
the purchaser, by her solicitor, to have the conveyance drafted 
with a map attached thereto, and to submit it to the officers 
of the .Court for their approval, and procure it to be executed 
by a judge. In discharge of this duty the purchaser's solicitor 
took the engrossment and map to the Ordnance Survey 
Office that the map might be transcribe on the engrossment. 
Mark what happened ! The map was Imnscribed by a public 
officer who had no interest in the matter. The adjoining 
proprietor had not it in, his power to peruse the engrossment. 
The public officer made a mistake in the boundary line and 
included part of the lands of the neighbouring proprietor. 
Such mistakes (the writer is informed on good authority) are 
frequent, and public attention ought to be called to the fact, 
for it is seriously proposed that the conveyancing of this 
country should be conducted by means of registration with 
Parliamentary titles. The purchaser was, at the time of the 
conveyance, ignorant of the mistake, but long afterwards she 
was, as one of the appellate judges expressed it, informed 
of her riffhte^* and therefore proceeded to enter upon the 
land whi4i, by mistake, had been convoyed to her. The 
adjoining propi^ietor brought against her an action of trespass 
which was decided in her favour, on the ground that by force 
of the Landed Estates Court Act the land, which was in* 
eluded by mistake, had become vested in her. This decision 
has been' impugned by a writer in the SoUcitore^ Journal, but 
the present writer confesses be does not see how it could 
have been different.: Afterwards, on .llshalf of the adjoining 
ptbprietOTi a ^motiioii was loade in the Landed Estates Court 
that Mrs. Reilly might be dir^ted to bring her conveyance 

KO. XXTX.— V<)T-. LVnU . Q 
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into Court in order that it might be rectified. This motion 
was granted, and l^s. Beilly appealed. The Court of Appeal 
reversed the decision on the motion, on the ground that when 
once the conveyance had been executed the judge of the 
Landed Estates Court was functus officio^ and had no power 
to interfere further between the parties. So far the writer 
does not question the soundness of their decision. But the 
question whether, on a bill being filed, a Court of Equity 
could grant relief is a wholly different one. It was not before 
the Court at the time, but the appellate judges (no doubt 
with the laudable intention of putting a stop to what they 
contidered hopeless litigation) stated what their decision 
would have been if fitting in Equity, with their reasons. 
They thought that t^ indefeasible character which the Act 
confers on conveyance^ from the Landed Estates Court would 
have precluded them from giving any relief except, perhaps, 
in case of fraud — under which term they apparently included 
wilful fraud only, and not negligence-- and that no such fraud 
as would entitle a party to relief had been committed in this 
cose. It is here the writer feels compelled respectfully to 
question the decision of the Court, and this brings us to the 
essential part of our discussion. 

Now observe the points of analogy between these two 
oases. In each there is a preliminary question, viz., whether, 
if the conveyance had been merely an ordinary conveyance 
from one landowner to another, there would have been a 
remedy in Equity? In the Anonymous Case the writer’s 
opinion was that, if not on the ground of fraud, yet on the 
ground of contract, the representation of intention constituted 
a sufficient ground for relief by way of specific performance, 
and that the execution of the conveyance on faith of the 
representation was a sufficient* part performance to take the 

I 

* Tbi? seems to followIMjm the doctrine that parol evidence is admis* 
siMe to prove that a deed al^ltite on the face ox it was intended as a 
' secimt^ for money. Li such cases there is a parol agreement to re* 
convey on pari payment : Of this the execution of the de^ is a part 
performance. 
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case out of the Statute of Frauds* In TottenhanCs Estate* 

t- < ^ 

tbe writer cannot help thinking that the negligence of the 
purchaser’s solicitor in not seeing that the map was correctly 
coloured waB an unjust disregard of the interests of the , 
other party^ and^ therefore^ amounted to fraud, and that this 
fraud, having been committed by the purchaser’s agent, was 
chargeable on the purchaser herself^ notwithstanding the ' 
decision in Udell v* Atherton,* and that the Court might, 
therefore, have rectified the deed on the ground of fraud. 
On this point, however, the writp does not express any 
decided opinion* The question is very complicated and 
would require an essay for itself. But whether relief might 
have been granted on the ground of fraud or not, it might 
have been granted on the ground of mistake. In both cases, 
therefore, the preliminary question — could Equity grant re- 
lief if there were no indefeasible title? — must be answered 
in the afiSrmative. The remaining question in , both cases 
is — Is the Landed Estates Court conveyance a bar to that 
relief? 

■i 

The Landed Estates Act contains distinct provisions for 
the sale of a fee simple and that of a lease. In the 
Anonymous Case the subject of sale was a lease ; in Totten^ 
lianCs Estate it was the fee. 

As to a fee simple it enacts f that a conveyance from the 
Court shall be effectual to pass the fee simple, subject to, 
such charges, &c., ^^as may be expressed or referred to 
therein, but, save as aforesaid and as hereinafter provided, 
discharged from all former and other estates, rights, titles, 
charges, and iUcumbrances.” As regards a leasehold, that 
the conveyance shall pass the estate created by the lease, 
so far as unexpired, subject to the rent and covenants, but 
save as aforesaid and as hereinafter provided f discharged 
from all rights, titles, charges, and incumbrances affecting the 
leasehold estate* The Words s^ve as aforesaid ” in this seo-! 
tion must mean save as re^irds the charges, &c., referred 

• 7 H. & ir., 172 . t 2X & 22 Viot. c. 72, s. 61. 
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to^ and the rent and covenants provided for by the earlier 
pa^ of 6. for there is nothing else they can refer to so 
far as regards the present question, unless s* 37 be con- 
sidered applicable. The words ^'and as hereinafter provided,” 

■I 

must have reference to s. 62, which provides that the con- 
veyance shall not affect certain charges made by virtue of 
St. 5 & 6 Viet. 0 . 89, and 10 & 11. Viet.,, c. 32, except as 
therein mentioned. 


We may, therefore, treat the section as if these words had 
been left out, and the question then amounts to this. Does 
the section (omitting these words) prohibit a Court of Equity 
in case of contract, fraud, or mistake, from granting relief 
against that very person who has made the contract, or com- 
mitted the fraud or mistake ; and if it does not prohibit the 
granting of every kind of relief, does it prohibit the granting 
of that kind which consists in directing the re-conveyance of 
the land which forms thg subject of controversy ? And this 
is resoluble into these questions. (Ist.) Is a claim of this 
nature a right title, charge, or incumbrance within the 
meaning of the Statute? (2nd.) Assuming that it, is, is 
it necessarily a right affecting the land, or may it not be 
viewed ae a right affecting the person only, which Equity 
will recognize as affecting him only, and will enforce 
against him either by compelling him personally to re- 
convey the land — or, if he has already alienated it, or the 
Court finds it impossible, or considers it undesirable, to 
compel a re-conveyance, then by decreeing either the con- 
veyance of other land of equal value, or the payment of a 
pecuniary compensation ? The writer thinks both these 


questions may be answered favourably to the injured claimant 
He ie quite aware that the doctrine propounded in the second 
question will seem to some readers a startling one, but he 


can only ask them to suspend their judgment till they dball 
have perused the arguments he will advance in its support.^ 
First 48 to the^^ning of t^ Wor4« /' rigHt,’* 

*' chai 5 ge,*^ afnd ** incumbrance/’ The Act tii of the nature of a 
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Penal Statu te^ and should j therefore, be construed strictly . 
It contains no recitals by which its policy can be discovered, 
but, if we may infer this from internal evidence (and no other 
can be admitted), we conceive it could only have been to make 
the conveyance of the Court a good root of title, and thus 
exonerate the purchaser from going any further back than the 
conveyance in his investigation of the liabilities which others 
had attached to the land, and not at all to exonerate him from 
the ordinary legal consequences of any obligation which he 
himself personally may have incurred. A Court, unless it 
violates the usual principles of construction, must interpret 
the words we have quoted in their narrowest sense, not their 
widest. Now, as to a RightJ*^ It is true, Coke says,’*^ a 

right in general signification includeth not only a right for 
which a writ of right doth lie, but also any title or clmm, 
cither by force of a condition, mortmain, or the like for the 
which no action is given by law, but only an entry,” and this 
is quoted in Toml. Law Diet. $. voc. Now, taking this to be 
the true definition of the word, it docs not extend to rights 
against the person, though they may draw with them as an 
incident a right to have the land. The right which a man 
has, by virtue of a mortgage, if Coke means the right of the 
mortgagee, amounts to this, that he has the estate in him, and, 
therefore, may enter by virtue of his estate. And if (as we 
conceive) he means the Common Law right of the mortgagor 
in a mortgage made (as mortgages in Cokers time were) 
simply by way of condition, this right is merely a tiitle to re*^ 
enter in case he pays the money on the day, and is, therefore^ 
a right directly in vem. And Coke himself takes such a 
distinction in his reports, where it is laid down that if the 
Gonusee of a Statute or recoguixance (who corresponds to thef 
judgment creditor, not judgment mortgagee, of the present 

s 

* Oo* Litt. 265 a. 

t The passage between parsaiftesea Im reference to the law in Ireland 
(the opimon having been given in an irieh ease), where the elegii and 
eqidtaole charge are aboliahod, and the judgment creditor has no jus 
in re, but may by filing an affimtit acquire the position ot a mo^rtgagee* 
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day) release all hjb i^ight to the land, he may, . neverthele8S;i 
sue out executiop against the land, beeausa a pertonal 
right, though it may enable him to obtuin the''l.imd, is not 
itself a right to the land. Bu^ in truth, the above definition 
of ^'riglit’* .is not a correct definition of its strict sense. 
Coke, , in giving it, was . commenting on a precedent of a 
release of right, and he meant to state its most extensive 
(which is, probably, what he meant by ^‘general”) signi- 
fication, because in a release its most mctensive meaning 
would be given to it It is clear on authority that the 
natural meaning of the word is the mere ownership of tiie 
land, os that portion of the ownership which remains in the 
owner after the land itself has been taken possession of by an 
adverse claimant. In Plowden,* there is a discussion as to 
the meaning <)f this word, and the doctrine there is quoted 
with approval in Coke’s t reports. A man had made a lease 
for life, with condition to have fee. The lessor was attainted 
of high treason by Act of Parliament, and his estates forfeited, 
but the Statute contained a saving of the rights ” of 
strangers, and one question tras whether the title to have fee 
upon performance of the conditiqn was a right within the 
wordipg of the Statute. Plowden’s note is that, right is a 
general word, and must be largdy understood, and is of six 
kinds. (1.) Bight of recovering. (2.) Bight of entering. 
(3.) Bight of having. (4.) Bight of retaining, (5.) Bight of 
receiving. ' (6.) Bight of possession; and in a saving of the 
rights of inimcent third persons, the word may be. understood 
to include all these .rights and many others, beifause to take 
away sjoch a right is contrary to reason and justice, for which 
cause every reasonable man will extend it to save eveiythmg 
whi<d> has, or may have, in pr put of the land. The reason 
which Plowden gives for confitouing the wotd largely io tius 
Statute ^oold eqmilly induce a narrow construction of it 
in the Landed Estates Act, but taking it in all the six senses 
it only extends to rights tit re, ^r tho right of recovering no 


« 10 Qfi 47.4. ,• 48? a. 
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doubt means a right to recover in a real action, in which case 
the party must have had a right in the sense in which we 
have defined the word. Its strict ' interpretation is thus 
given—** Bight, that is where A has got possession of a thing 
which was wrongfully taken from B, or by disseisin, eject- 
ment, and the like ; this claim which B has to the thing is 
termed a right.*’ 

That the definition we have given of a right is correct is 
proved by two modem* oases, which decide t|^t thef 
enactment that a right of entry may be alienated does not 
extend to a title of entry for condition broken. 

A Title is defined to be X where a man has a lawful cause 
io have a thing which another has, and which the former 
has no [real] action to recover, as a title of entry for mort- 
main, or for breach of condition. And it was said that the 
possibility which the lessee in the case last alluded to had of 
acquiring the fee by performance of the condition was not a 
title. This definition seems to have been laid down by the 
minority of the Court in delivering judgment. Tomlinson 
defines it to be ** when a man has lawful cause to enter into 
lands whereof anc1;her is seised.** 

A charge has been defined as ** a thing done that bindeth 
him that doth it, or that which is his to the performance 
thereof,** and accordingly it is said that a judgment before 
the modem Acts was a charge on land. But the meaning 
of the word has certainly much altered since this definition 
was written. . It now means an. incumbrance on the lands 
as distinguished from a claim against the person. This 
seems proved by Sugden, on Vendors, § and by Fisher on 
Mortgages. 

Incumbrance is defined by the Landed Estates Act itself 
in a way wHeh excludes such a claim as we have been 
discussing.- 

I 

• V I - , * 

V ' 

* SkiMt Bidupt 8 657. Y. Bevtmnt, 9 Sx.> 635. ' 

t 8 A d Tiot. a t PlovS., 48S a. 

$ Sttffd.. Y.P., pi. 29. Pidt., Uoii., 2ad Bd, 485, Udm 8<9. 
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It appears^ then^ that on ordiuaiy principles of construction 
the words in question do not include such a claim as we 
are considering. If it had been intended to include any- 
thing more than what falls strictly within the meaning of 
these unusual words rightj title» charge^ and incumbrance ’’ 
it is reasonable to suppose that the draughtsman would 
have made -use of the common iovin used in deeds which 


lay ready . to his hand^ and would have exactly suited his 
purpose.^ Every estate, right, title, interest, claim, and 
demand,^hether at law or in equity, in, to, or concerning 


the premises.” 

Secondly . — Even if the claim in question does fall within 
the words right, title, charge, or incumbrance, the writer 
thinks it is not a right affecting the land, but one affecting 
the person. When a man makes a contract, or commits a 
fraudr or mistake, he becomes personally liable to afford 
redress* to the other party. It may be that by his contract 
he purports to affect, or even to entirely alienate his land, 
or it may be that the rules of Equity in consequence of his 
contract, fraud, or mistake, transfer to the other party an 
interest in his land, but this does not relieve him from his 
personal responsibility. True it is that the injured party 
must choose which remedy he will have, the personal or the 
real, but he may prefer the personal, and the destruction of 
the real remedy does not disentitle him to the personal. 
Now, the Landed Estates Act has taken away the real 
remedy, but it does not * purport to impare the personal. 
The personal remedy therefore is still in force. If a man 
agrees to sell me land, and ho afterwards procures a de« 
claration of his title to that land to.be made by the Lauded 
Estates Court, or if a man by fraud procures my laud to 
be co^yeyed to him by that Court he is still liable, not** 
withstanding the Lauded Estates Act, to pay me p^niaty 
damages^ which I may recover by action in the Common 
Law; Courts. : . . 

Nowj, there are tome casea in .wliieh the Commem 
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does not afford any remedy. The writer has, after great 
consideration and a perusal of all the relative cases, come 
to the. conclusion that an agreement may be wanting in soihe 
of the essential attributes of a contract, and yet if partly 
performed may be ^nforcible in Equity, but of course he is 
aware that this proposition is open to much dispute* But it 
appears from a comparison of the Common Law and Equity 
eases that such a representation, as occurred in the Anonymous 
Case with which we started, would in Equity have ^en bind* 
i*ng as a contract, but would at law have been v^ on the 
ground that the consideration, though within the contem- 
plation of the parties, consisted only of an act done on the 
faith of the contract, but was not agreed upon by way of 
bargain* And in TottenharrCs estate^ even if the negligence 
there committed was not sufficient to support an action for 
deceit, still it might entitle the party to an equitable remedy, 
and if it were insufficient to entitle him to any remedy on 

the ground of fraud, still he might be entitled to relief on 

» 

the ground of mistake — a ground on which he could have no 
remedy at law. Whether on the whole the injm'ed party in 
each case would be entitled to a remedy is a question which, 
as he has already said, would require a separate discussion, 
but he believes and assumes that he would. Now it seems to 
be a principle of Equity (though one but imperfectly recog- 
nized) that wherever any person is entitled to a remedy on 
principles of natural jurisprudencey but the Common Law gives 
him none. Equity will give him one, even though the onfy 
remedy properly applicable to his case be pecuniary damages or 
compensation. If this be so it seems to follow that wkero 
Equity recognises the right, and gives a real remedy against 
the lands, &c», and a special Statute takes away that reat 
remedy without expressly prohibiting any remedy whateveti 
atid the case is one in which the Common Law gives no 
remedy, = Equity will give a personal remedy in damages'nr 
otherwise* In the cases under consideration, the writer 

^ I ' ^ 

tiui&a that CoQunbfi Lavr gives ne remedy^ and tbat 
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would give a real remedy but for the Statute, and he a»> 
aumee for atgument’s sake that the Statute haa taken away 
the real remedy. Therefore, a personal remedy remains if 
the above impecfeotly recognised principle can be proved to 
exist in Equity. Let us attempt the proof. 

It eeems to be sometimes thought that there is something 
in the nature of Equity antagonistic to the idea of relief by 
giving pecuniary damages. As applied to that kind of dam- 
ages in wMch the feelings of the injured party must be taken 
into conimeration, this is no doubt true, because perhaps 
no two men would form the same estimate of the com- 
pensation due to injured feelings, and hence the only way 
to obtain an approximately correct decision is to strike an 
average between the opinions of several different men, or in 
other words, to try the case by a jury. But wherever the 
damages are matter of calculation, a Court of Equity is 
competent to deal with the case. If, indeed, a satisfactory 
remedy can be obtained at law. Equity should refuse to 
interfere, because it is a suppletory jurisdiction. But 
wherever three circumstances concur — (1.) That on principles 
of general jurisprudence a remedy should be ^ven ; (2.) The 
Common Law refuses it; (3.) The damages are matter of 
oalealation— Equity should interfere. And Equity does in- 
terfere. In the well known cases in which Equity gives 
compooeation for deficiencies in the quality and quantity of 
estates igreed to be sold, this doctrine is exemplified. Other 
oases go much furtiier in the same direction. In a recent* 
case a partner having died who had paid a premium, ^he 
return of part of it was ordered, and precedents were adduced 
to the some effect, and on the death or bankruptcy of masters 
of apptehtices the same jurisdiction was long exercised, by 
directiiig a return f of a proportionate part of the appreutice* 

. ' 

* Aihoood f. Maule, Iaw Bep., Ohi Ap., 8$9. 

t V. ToUfn, 2 UoN. Jt O., IMe v. WMi 2 Bro. O.C.| IS. 
Newton T. SoiOse, 1 Vent., 400. ^aniby, 1 Atk., 02. SanoeR r. Ward, 
I Atit., 2W. Webb v. M^land, 7 Jnr., IftA, 14% Aa , 
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ahip fee. In these cases the Court did in effect gtre to. tibe 
injured party pecuniary dunages for the nonperformance hy 
the other party of his part of the contract, which his des^, 
bankruptcy, dec., rendered him unaUe to perform. It is 
borne out by Carey v. Stafford, cited below, and indeed it 
flows directly from the maxim that Equity will not suffer a 
right to be without a remedy, fmr in some cases the only 
remedy applicable is a personal one. 

But we go further. We maintain that not only does 'Bic 
removal of the real remedy cause a personal remedy lb spinng 
up, but that the land itself may be indirectly reached by 
means of that personal remedy, provided it still continues to 
belong to the defaulting party, or (according to the better 
opinion) to bis representatives. We admit that when once 
he has alienated it beneficially, even to a volunteer, with actual 
notice, the only remedy which remains is to compel the gmlty^ 
party to give a compensation in money, or by conveyance of 
other lands of equal value, but so long as the lands to which 
the plaintiff has a moral right remain in the other party’s 
ownership, so long we contend the Court will, or at least 
may in its discretion, compel him to reconvey them. 

In ancient times a use was regarded as a mere persmud 
confidence, so much so that at first a purchaser from the 
feoffee to uses, or even it is said his heir, could not be com- 
pelled to execute it, nor could a corporation, because it, 
had no soul, and therefore could not be guilty of a breach 
of faith. But since the passing of the Statute of Uses, the 
doolHnes of Equity have much changed. iVusts have come 
in. placo of usqp, but. they are not the same. They wre 
regarded* as the land itself, .or rather as an estate -ui it.; 

. r 

But Courts of Elquity while thus moulding thefr .^trines 
in regard <te equitable estates into, conformity with the 
Common Law, seem to have retained the andlent mode 
of viewing the subject in r^ard to a dass.t^ rights whii^i 
a ^eat writer (Spence) .de^ribes as those in . vrhmh; t||t: 

e frswin on ^frttsts, -Xntrod. 
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legal estate has not been^ hy way of trusty conveyed to ^ 
the party in whom it is vested, but has been acquired 
or is retained against conscience and equity. In these 
cases^ as the same writer adds, the claimant seeks to en- 
force an equitable right, not to secure an equitable estate. 
And although when Equity proceeds upon this principle, 
it may enforce these rights i^ainst j)urchasers with notice, 
if there be no obstacle in the way, yet the principle admits 
of 'the remedy being enforced against the person, even 
thoagh it is impossible to enforce it against a purchaser. 
Such an obstacle occurs, it would seem, in the following 
cases only-^1.) Where no specific subject, or no specific 
part of the subject, is affected by the e(][uity; (2.), Where 
some rule of positive law prohibits the Court from affecting 
the subject of property itself. 

The existence of equities of this nature is acknowledged 
by the following cases — 

A female t infant being a ward of Court married. She was 
entitled to an estate in Demerara. A settlement of this 
estate was made by the direction of the Court, but the 
settlement was Demerara. The husband 

and wife mortgaged the estate to a person who had full 
notice of the settlement. It was held that the mortgagee 
was not bound by the settlement, because it was void, 
but the Master of the Kolls expressed an opinion that the 
“ contract of the husband ” bound his person, thongh it 
did not bind the estate, and the Court would have made 
him give an equivalent. He put the following case : — sup- 
pose the husband had been the owner of tyro estates, and 
had made a settlement of one, but afterwards his title to it 
had. turned out to be bad, and the true owner had evicted 
the trustees, the husband would have been compellable 
to settle the other estate, or so much of it ae might be 
sufficient to compensate for the evicted estate. But this 

V 

* t V. Martinf 2 E« & 1C.| 507. 
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equity would^ until *Bill fil6d5 have been personal only^ and 
would not have affected the lands. 

A was* in possession ot a copyhold estate^ of which he 
believed himself to be owner. He agreed to sell it. Before 
the conveyance it turned out that the estate really belonged 
to an ancestor of his who was still alive. Afterwards^ before* 
any conveyance^ the ancestor dicd> and the estate descended 
to A. Afterwards A died^ and the purchaser brought a 
bill for specific performance against his heir. The bill 
was dismissed on the ground of surprise, but the Court 
expressed an opinion that the contract thus made while the 
vendor had no estate^ ^id not bind any estate he may after- 
wards acquire, even in the hands of his heir, but does bind 
himself personally. The dictum to the effect that the heir is 
not bound has been disapproved of by Lord St. Leonahi>s. f 
And, if the writer may presume to say so on goqd groimds, 
a personal contract binds no apecific personal estate, but it 
does bind the party who breaks it to pay damages, and it 
certainly in general binds the executor to the extent of 
the assets. By parity of reasoning the heir should be bound 
by the liability in question,, though merely personal. This 
does not at all involve the principle that a purchaser, 
although voluntary and without notice, would be affected. 

S procured a deed to be prepared, whereby lands were 
purported to be leased at nominal rent, with covenant by 
the lessor for quiet enjoyment. He afterwards filled in his 
own name as grantor and that of his servant C as grantee, 
and (it is to be presumed) executed the deed. He also 
gave the deed to C. It turned out that there were no such 
lands, and 0 brought a bill for conveyance of other lands of 
equal value. It was held that as no estate passed, the 
'coTenaat for qiuet enjoyment was void at law> because it 

was annexed to the estate— that consequently no relief could 

\ 

'j 

a 

e Morse v. Fa%dkMir, Z Swan., 429 n., 1 Ana. 11. 

t In. AvsraB v. TTode, U. A G. t. 252. 

X v.'S^^brdy 8 Swan, 427, ti. 
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be hftd at law by setaon on the cat‘enant--^tbat therefore 
reli^ mtist be had in Equity. And it was datnreed that lands 
of equal value should be conveyed for the s^e estate} and 
aft account of rents and profits from the date of the deed 
as if such lands had really been conveyed by it. The deci- 
sion would A fortiori have been the same'll' the contract had 
bemi made for valuable consideration.' And the case would 
then have been as strong an authority on the point we cite 
it OO} os it is under the actual circumstances. Subsequent 
cases make it doubtful whether * Equity would now grant 
r^ef where valuable conmderation is absent, but this does 
not affect our position. ^ 

In another ^ case^ Lord Granworth^ V.C.j referring to the 
doctrine that where a judgment^ or other incumbrance^f was 
not registered) it 8hould5 nevetthelessj bind a purchaser hay- 
ing notice pf it| said : — 

All that Equity has done is thiS— -where a purchaser has paid his 
money to a vendor^ with notice of an unregistered judgment against 
that vendor, , there this Court has held that such a purchaser shall 
not, to the prejudice of the judgment-creditor, shelter himself behind 
the Begistry Acts, which were made to protect parties against charges 
of which they had no notice, and not against those which were well 
known to them. . « . But the equity so enforced is merely a 
personal equity, arising out of the character of vendor and pur^ 
chaser ; an equity affecting the conscience of a party paying money 
with notice.’’ 


I , 

Whether ' liOTd Cranworth thought that the equity would 
have afiected a purchaser with notice, claiming under the 
filftt Buch purchaser, does not appear; but, if bo, it must, 
haye a fresh equity attaching on the conscience of suoh 
parohasyr, The case was one where the own<^r. of lands, 
siti^to in a renter oonniy, had mortg^ed tiiem, and the 
mortgi^ hud been roistered, and afterwurds the mortgagor 
bad oonfeiMjl 'judgments yrlpdi had never ,been reglatere^. 

• JiShMon V' l San., Jf-fU 

t Ihww v.=fffotdibioro, 
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Tibe decision was that these] judgment-creditors had no right 
to redeem the mortgagee, because they had no incumhrtuioe 
on the lan/i. 

The common <Mi 8 es, to the effect that an expectancy may 
be the subject of contract, establish the same principle to a 
certain extent. A learned* writer observes — 

Contracts made by a person before the devolution of this estate 
or otlier realisation of his expectancy, are, it seems, purely personal, 
and only capable of being enforced against the contractor personally 
during hisf lifetime. In Morse v% Faulkner, in 1792, the Lord 
Chief Baron, speaking of such a case, said, < The surrenderor not 
having any title whatever to the premises at the time of the surren- 
der, his agreement would not raise a lien upon the land, and the 
present plaintiffs might have been relieved if they had filed their 

bill agiunst him in his lifetime, that is, after his title had accrued, 

« 

yet it does not follow that, therefore, they can be relieved against 

his heirs. Neither the land itself, nor the conscience of the present 

defendants is bound by this act of William, the surrenderor.’ Simi* 

lar to this appears to be the doctrine of Lord Eldon in ^ Carelton v. 

Leighton^ for though his lordship is i*epresented as saying that the 

expectancy of an heir could not be made the subject of assignment 

or contract [here the learned writer subjoins ** Qu, for ^ eontraet ’ 

read * conveyance ’ ] yet the subsequent sentences seem rather to 

show his meaning to have been, that though a contract might create 

« 

a personal liability, there was no such interest as could be assigned, 
or as would pass, by a bargain and sale, to assignees in bankruptcy.” 

t 

There is a House of Lords’ § case which seems, at first 
sight, to impiigu this doctrine, but, rightly considered, it 
leaves it untouched, for in it there was a legal title to be 
impugned, and the subject of the contract was one whose 
loss could be compensated for by damages which might have 
been recovered. in an action. 

The aboye oases seem to prove' that Equi^ recognises 

t ' 

hr' 

• Sp. Perf. 400*1. 

t It 18 submitted the 'wordn, sgaiiist his r^ or personal repre* 
seutatives” should be su^ined^after lifetime.”— *y. 

X 8 Her., 607. § Mtare v, threeeer, 7 B. of L. Ca., IS8. 
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tile principle that a subject of proper^ may be affected, 
indirectly, through the person of its owner, even in oases 
where the pfrintiff possesses no interest in the subject 
of property itself, and that this prinmple will be applied 
where a specific subject cannot be affected by ' a contract 
because the ^contract designates none, or because there is 
none in existeifhe, or because the subject does not, at the 
time of the. contract, belong to the contracting party. It 
is merely another application of the same principle to hold 
that a similar relief may be granted where some positive 
enactment prohibits the Court from recognising that the 
plmntiff possesses any interest in the subject of property, 
and yet does not prohibit it from applying a personal remedy. 
There have been some cases on the subject which we now 
propose to discuss, but we shall not consider the cases on 
the Ship Begistry Acts, because they have turned on the 
peculiar language and policy of those Statutes. 

In re* Collia'a eataia it was held that probably the true 
principle is that if by fraud, ‘ negligence, or misconduct of 
the party having carriage of the sale he procures the Court 
to convey to him property which ought not to have been 
conveyed, the Court has jurisdiction to compel him to re- 
convey if the property remains in his hands, and to make a 
pecuniary compensation if he has sold it. 

In re f Gool^a estate it was held thftt where the purchase 
is infected with fraud the Court’s equitable jurisdiction will 
attach to restrain the purchaser from profiting by his fraud. 

In exp. t Truell it was hrid that the Encumbered Estate^ 
Court had power to recall a deed where by mistake or fraud 
on the Court it had been erroheously framed, and to correct 
sUch enor, but the point does not seem to have been involved 
in tire derision. 

. above cases, so far as they attribute a pourer to- the 
landed Estates Court to modify its conveyainie, are over- 

/ ' I * ' 

: • 14 Ir. Oh,. 511. 0 Ir. 1?7. 

t a Ir. Jw., ISf-S., 887. $ Ur. jrur., ir.S, 86. 
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ruled hj Tottenham's ^state. But they have another aspect. 

The reason why the judges thought they had the powers 
mentioned was because they thought such power belonged 
to Courts of Equity. So far we submit the cases are sound. 
They err only in forgetting that on execution of the con- 
veyances the judges of the Landed Estates Court cease to 
have jurisdiction. Some light may be cast on this matter 
by another* case in which the Court held that tenants who 
suffered damage by the operation of the conveyance might 
be awarded compensation out of the purchase-money^ because 
then the Court is not dealing with the land nor infringing 
the conclusive effect of the conveyance. 

There is another section f of the Act which has been so 
much relied on that it deserves a separate consideration. 
It enacts that — 

“Every conveyance . . . shall for all purposes be con- 

clusive evidence that every application, proceeding, consent, and 
act whatsover, which ought to have been made, given, and done 
previously to the execution of such conveyance, has been made, 
given, and done by the person authorised to make, give, and do 
the same, and no such conveyance shall be impeached, by reason 
of any informality therein.*’ 

Now, the writer is unable to see how this section can 
reach either of the cases under consideration. 

In the Anonymous Cose with which we started, the fact 
that every such application, notice, consent and act hod 
been made, or done, would be consistent with the existence 
of a representation such as existed in that case, and the 
tenants’ rights would not have been impaired by this section 
if they were not by the other. In Pottenlwm^s estate it is 
true that if an application had been made for the sale of 
Lord Lanesborough’a property, and he had consented 
thereto, no fraud nor mistake could have existed, and there- 
fore if the Statute means that this is to be conclusively 

t .21 & 22 Yict. c. 72,8.85 

R 


* BodkinCs estate. 3 Ir. Jur«^ 181, 
VOL, XXIX,— NO.^LVni, 
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presumed} it means that it must be ' conolasively presumed 
that no fraud nor mistake of the nature there in question 
ever e^sted, but it is conceiTed that this is not the true 
meaning of the Statute. Its meaning, it is conceived, is 
that Overy appli^tion,<&c., trhich 'ivould be requisite for * 
the perfect validity of the conveyance must be presumed 
to be done. Its object was to save trouble in investigat- 
ing title, or in satisfying the purchaser, but it does not 
affect the claim of one who admits th{|t the conveyance 
has, as respects all the land, comprised in it the full 
efficacy given to it by the Olst section. 

But for the 85th section it might have been contended 
that if any such preliminary as it there mentioned had been 
omitted the conveyance was ultra vires and void. The 61st 
section gives a certain efficacy to conveyances made after 
the performance of certain preliminaries. Section 85 gives 
the same ^ect to conveyances executed without these pre- 
liminaries. Such it is conceived was the object of the 
Legislature; and if they had used weaker language there 
would have been danger (having regard to such decisions as 
Davis V. Strathmore) that that intention would not have been 
carried into effect. The great case on this subject is* Power 
v. i?eeoes, but .it.is really not an authority in point. Lands 
were sold by auction under the Landed Estates Court, and 
the owner purchased them through a trustee who was not a 
solicitor. ' There was a rule of Court that no person should 
purchase through a trustee, unless the trustee was a solicitor ; 
but the owner and his trustee seem to have been ignorant of 
this. The Court pronounced an order rescinding the sale on 
account of the violation of this rule, and appointing a day 
(distant about four weeks from that time) for a rqsale. 
Four days afterwards the Court caused a notice to be served 
on the person who had purchased on behalf of the ojs^er, iq 
the effiset thitt the resue was to take place bn the day ap- 
pointed, ahd.that in the meantime the owne|r might pay into 

• 10 H, of U. Ca., 645. 
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Court the sum he hud bid for the estate^ and apply to the 
Court to be declared purchaser by private contract* This 
the purchaser did not do^ nor did he then appeal froni iJie 
order made^ but on the day of the resale, just before it took 
place, he insisted before the Court that the Court had no 
right to rescind the purchase made by him, but that he was 
entitled to carry it into effect. This the Court disallowed. 
The sale proceeded, and strangers purchased the land* 
Nearly a month afterwards a motion (pursuant to a notice 
served a few days before on the purchaser) was made before 
the Court that the lands might be conveyed to the owner. 
This motion the Court refused to hear, on the ground that 
the owner was in. contempt by reason of his having bid 
through a trustee who was not a solicitor, and having not 
taken advantage of the permission to purchase by private 
contract. Afterwards the Court conveyed the lands to the 
party who had purchased at the resale. More than a month 
after the resale, but whether before or after the execution of 
the conveyance did not appear, the owner determined to 
appeal from the orders rescinding the sale, and served notice 
of that determination, both on the party having carriage of 
the proceedings, and on the purchasers at the resole. The 
House of Lords affirmed these orders, but on the sole grounds 
that as the conveyance had been executed the purchasers 
could not be affected, and therefore these orders should not 
be taken out of the wajr ; for to take them out of the way 
might render it easier for the owner to proceed against the 
purchaser at a resale. The Lords did not say they con* 
ceived that the removal of the orders would give a ground 
for relief against the purchasers. If was their opinion 
it wdhld be a strong argument in favour of the view for 
wlii<^ ve foe contendiag. .But assttming their opimon to 
to have boen (aa it probably ■'vrat) that^ the removal of the 
orders rrould not. give any right against the purohasers,. yet 
the cose does not impugn our argument. For though the 
owner insisted that the Court had no right to resmud the 
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eontract made with him (which probably amounted to assert- 
ing that in Kquity the land itself, or at least a title to it, was 
vested in him), and though the purchasers had notice of 
this . assertion, yet they had- also notice that the Court dis- 
allowed it« and therefore their consciences could not have 

^ a 

been affected by it. And if it did not affect their con- 
sciences, then certainly the interest which he allied to be 
in him must, have been at best an interest in the land itself, 
and therefore taken out by the oouTeyanoe. 

In another House of Lords case,* one purchased in the 
Landed Estates Court an estate which was subject to lease, 
and was described in the rented (i.e, particulars of sale) 
as being so. The conveyance was executed, but it omitted 
to state the lease. The purchaser recovered judgment in 
ejectment against the lessee, and on error the House of Lords 
affirmed that judgment. How the question, as a legal ques- 
tion, could have been considered doubtful, seems incompre- 
hensible. And neither the Lords in their judgment nor the 

s 

judges below in theirs, nor the counsel in argument, seem to 
Hhave had in view the equities of the case. It is' true that 
in Ireland f equitable defences are still inadmissible in eject- 
ment. But this cannot go further than Lord Mansfield’s 
doctrine as to their inadmissibility, | which only applied in cases 
of dear trusts, and therefore (the writer submits) to such 
equitable interests only as were extendible under the Statute 
of Frauds, and consequently could have had no application 
to a personal equity like the present. 

It appears, therefore, that thrae cases do not impugn the 
lines of argument above advocated— lines of argument which 

singularly enough never suggested themselves to the counsel 

< 

or judges in . Tottenham's estate, but which it h submittiid are 
the only ones by which justice in such oases is attainable. 

• Swlse y/Mrington, 7 H. of L. Ca», 617. 

t Bepoxt. of the Ch. and Com. Law Commissionerg. Sir J. lETapier^e 
protest. 

I OoairigU v« WdJ$, 746. Doe v. PoH, ib,, 68Sa 
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Aet. III.— sale in transitu by a belli- 
gerent TO A. NEUTRAL. 

T he doctrine of sale of property tn transitu by a belligerent 
to a neutral St^te, has given rise, if not to direct con- 
flict of law, at least to a divergence of opinion as between 
jurists of this country and those of the United States. The 
question is not only of importance in itself, but is instructive, 
as illustrating the advance made in modem times in the 
recognition of and extension given to the rights of neutral 
countries. A sale under such conditions is one of those trans- 
actions which, in the view of international law which pre- 
vailed at the beginning of the present century, would be re- 
garded as primd facie so tainted with fraud as to amount 
almost to conclusive evidence of mala fdes, and as such to be 
with difficulty supported as a valid transfer of property. 
And in later times, in one of the last reported cases in which 
the subject was judicially examined in this country, thV 
language of the Court was sufflciently guarded as to justify 
the presumption that a transaction of this description would 
hardly be conridered as otherwise than at least suspicious, 
and which needed to be placed in the clearest light before it , 
could be supported.* 

It is certainly difficult to one who approaches the study of 
international law in the same spirit as that in which he 
would investigate other branches of jurisprudence, to under- 
stand ' why a ^ale of a ship, for instance, by a belligerent to 
a neutral State, even flagrante hello, should as a transaction 
be deemed doubtful or invalid. To account in some measure 
for such a consequence, we must have regard to the extreme 
care for belligerent rights, which fonnerly in this country, 
and indeed throughout Europe generally, influenced the ad- 
ministration of ^e public law of nations. The. desire to 

V, The Qtwm, 11 Uoore, F.C.O., p. 141. 
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seoare for a belligerent State the enjoyment to the fullest 
extent of the rights which war was supposed to give him as 
against' his enemy, led to the doctrine laid down in the 
Prize Courts of Great Britain and the United States, that 
property cannot be divested of its enemy«charaoter in tran- 
situ fm the high seas, and that all property which has a 
hos^e (haraoter impressed upon it at the inception of a 
voyage, remains liable to capture until its arrival at its 
destination; a prindple which rested on the theory that a 
sale to a neutral was supposed to lessen by so much the 
stock of property that was avtdlable for capture, and thus to 
diminish the prize or war.* It was, to use the words of a 
modem writer, in fraud of a belligerent’s rights as against 
the property of his enemy, f It is obvious that a sale by a 
neutral to a belligerent might have, with greater show of 
reason, been objected to on the ground that while it added 
to the resources of the enemy, it involved a departure from 
neutrality on the side of the selling State. But that the con- 
verse of this position should have been accepted as an un- 
|doubted principle of public law can only be accounted for by 
the leaning in the Maritime Courts, not only of England but 
of continental Europe, to that vicious theory of prize which 
resisted any doctrine that would break in upon the rights 
of war, or ■ lessen the advantages which were open to a 
belligerent from the exercise to its fullest extent of the right 
of capture. 

The theory upon which this doctrine rests is this, that as 
between hostile States a belligerent has a Vested right by a 
declaration of war in all sea-borne private property of the 
other bel%erent, that such property cannot be the subject 
of sale, and that all contracts of sale touting belligerent 
property of any sort, though valid on laiid,, is invalidated by 

the tnere fact of such property being upon the ocean. . 

* 

. * The 1 Gall., p. 4t8. . The Vrow lirnga/reBM, 1 o. Bob., 

’ p. 830. Bee also SorenMa v. The Qtteen, 11 Moore, FXI.0.^ p. 118, 

t Teias,-'^ lAw o£ Katioas "—Iwo .ot War, p. 4^. 
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This vieWf it has been remarked by a distinguished 
American authority, seems to rest on a principle of Maritime 
Prize, which probably, if it again same into controversy, 
would be subject to considerable modification.* And this 

view it is now proposed to examine ; how far it is tenable, 

^ • • • 
and to what e:ittent it can be relied on in future inter- 
national transactions touching the sale of belligerent pro- 
perty. 

The doctrine itself is thus stated by Mr. Justice Story : — 

A neutral, while a war is imminent, or after it has commenced, 
is at liberty to purchase either goods or ships — ^not being ships of 
war — from either belligerent, and the purchase is valid whether 
the subject of it be lying in a neutral or in an enemy’s port. 
During a time of peace without prospect of war, any transfer 
which is sufficient to transfer the property between the vendor 
and vendee^ is good afso against a captor if war afterwards un- 
expectedly breaks out. But in case of war, either actual or 
imminent, this rule is subject to qualification, and it is settled that 
in such a case a mere transfer by documents, which would be 
'"sufficient to bind the parties, would not be sufficient to change 
the property as against captors, as long as the ship and goods remain 
in transitu.'f 

And in citing and commenting on this passage with 
approval, as containing a correct exposition of the law of 
nations on the subject, the Judicial Committee of the Privy 
Council in a recent case make the following remarks : — 

In order to determine the question it is necessary to consider 
upon what principle the rule rests, and why it is that a sale, which 
woqld be perfectly good if made while tlie property was in a neutral 
port, or while it was in an enemy’s port, is ineffectual if made 
while the ship is on her voyage from ono port to another. There 
seems to bo but two possible grounds of objection. The one is that 
while the ship is on the seas the tide of the vendee cannot bo com- 
pleted by actual deliveiy of the vessel or goods ; tbe other is that 

i 

* Opinioas of Att. Gen. (Oushing), vol. YI. 
t Story. Fractioe of Fru» Courts, pp; ' 
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the ship and goods having incurrod the risk of capture by putting 
to sea^ sh^l not be permitted to defeat the inchoate right of capture 
by the belligerent until the voyage is at an end. The former, 
however, appears to be the true ground on which the rule rests. 
The difficulty of detecting fraud if paper transfers are held de- 
ficient is BO great, that the courts have laid down as a general rule 
that such transfers, without actual delivery, shall be insufficient ; 
that in order to defeat the captors the possession as well as the 
property mnst be changed before seizure.’’* 

The assumed right, thetefore, of a belligerent to annul 
.sales of an enemy’s ships to neutrals is founded on the allega- 
tion that some of such sales may be simulated and fraudulent. 
But the principle does not stop there. The fear of collusion, 
it is obvious, is applicable to other property as well as to ships. 
And, if the assumed consequence be admitted, it follows that 
all goods of the growth or produce of a country at war, nay 
all other goods which have at any time in the progress of 
war belonged to that country, are subject to capture and 
condemnation in the hands of the neutral nation; and the*, 
soundness of this doctrine, namely that no distinction in 
this respect can be made between ships and <>ther objects of 
commerce, has, as observed by a learned writer, been fully 
recognised in the adjudications of the Admiralty Courts of 
England. 

It is strange that a position so extensive in its consequences, 
and so adverse to neutral rights, should have received the 
assent of publicists, and be accepted almost without contro*- 
versy as a principle of public la%. The explanation probably 
is that at the time when this and other kindred questions were 
investigated, the rights of belligerent States occupied in the 
view of jurists and statesmen a principal place, while those of 
neutral countries were either not understood, or were treated 
as involving no considerations of importance. The legal inci- 
dents to neutrality were as yet so undefined, and presented so 
little that was attractive, that any concession that was made 

* Sorensen v. The Queen, 11 Moore, P. 141. 
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to a country occupying a position so ungrateful and invidious^ 
were granted rather as of favour than as of right. This feeling 
can at all events be distinctly traced throughout the judgments 
of Sir W. Scotty the main, if not the exclusive source, from 
which writers in this country have drawn their views of inter- 
national law.* As an illustration of how prevalent was this 
feeling, may be cited the following statement of the doctrine 
taken from the writings of a civilian of admitted eminence in 
this country, and who is certainly not open to the charge of 
being adverse to neutral rights. Sir Robert Phillimore, in his 
work on International Law, thus speaks of the question 

“In respect to the transfer of enemies* ships during war, it is 
certain that purchases of them by neutrals are not in general illegal ; 
but such purchases are liable to great suspicion^ and if good proof 
be not given of their validity, by a bill of sale and payment of a 
reasonable consideration, it will materially impair the validity of the 
neutral claim, f and if the purchase be made by an Agent his letter 
of procuration must be produced and proved;} &nd if after such 
transfer the ship be habitually in the enemies’ trade, or under the 
management of a hostile proprietor, the sale will be deemed merely 
colourable and oollusive.§ But the right of purchase by neutrals 
extends only* to merchant ships of enemies ;|| for the purchase of 

ships of war belonging to enemies is held to be invalid and a sale 

< 

* Lord StoweU’s severity against neutrals was notorious. Upon the 
question, for instance, of wowing costs as against the captors m cases 
where the capture was unjustifiable. Dr. Lushington has observed iJiat 
during the seventeen years Lord Stowell presided^ in the Prize Oourt, 
he bad condemned captors in costs and damages in o^y about ten or 
a dozen cases ; not one in a thouswd. (The Oetsee, 2 Spi^s, Eccl. & Ad. 
cases, p. 174.) And in another the same learned judge observed 
that ' he believed not one case could be found where Lord Stowdl con- 
demned the captoi^^in costs and damages upon the ground that the 
papers and depositions did not disclose a probable cause of capture. 
(The Leucade, p. 2^.) And with but slight departure from tiiese 
principles, we find it decided even so lately as during the Bussion War, 
that if captors seize a vessel without any ostensible cause they are 
liable to costs and damages ; but that this is the extremity of the law 
of nations, and should omy be adopted in cases of imperative necessity. 
(The Oetaee^ ibi4*) 

t See 1 Bob. ^p., p. 102. } The Argo, 1 Bob., p. 158. 

§' 4 Bob., p« 8l. 

]] The Minervat 6 B(>|7., p. 398^ % Ibid,, p. 396. 
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of a merchaat ship made by an enemy to a neutral during war, 
must be an absolute unconditional 8ale> Anything tending to con^ 
tinue the interest of the enemy in the ship vitiates contracts of this 
description altogether^’’ * 

Nowj upon this passage it is sufficient to observe that the 
point of view from which the question is regarded is exactly 
opposite to that from which under the ‘more advanced opinions 
which now prevail, of international obligation, it would be con- 
sidered. The presumption here, and throughout the judgments 
of Sir W. Scott, of which the extract is a summary, i^prima 
fcu^ against the validity of such sales, which from their very 
inception are regarded as so open to suspicion as to require to 
be fenced round with conditions imposed by a belligerent on a 
neutral State, as necessary to be complied with in order to 
make a sale of a certain article of merchandise valid. In other 
words, a third party is permitted, under a theory of supposed 
possible damage, to dictate the terms under which alone the 
purchase of the m, the subject of commerce, would be legal ; 
to determine, that is to say, the conditions under which the 
nationality of a private ship is by another and a neutral country 
to be ascertained and fixed, or the ship itself bought or sold. 
Now this is exactly what no nation has the smallest right to 
do : it is ultra vires throughout ; it amounts to an infringement 
not only of the privileges which surround a neutral attitude, 
but to a violation of acknowledged principles of law. Por it 
must be recollected that in accordance with every known 
system, not only of public, but of private and municipal law, 
possession of property has been invariably regarded as pre- 
sumptive of ownership ; that any power wl^ther durmg peace 
or war, who claims, by virtue of relations growing out of hos- 
tilities, to take property from a neutral country as having 
been tainted with vice in its acquisition, must, like any private 
person, show his right to do so, and a title superior to that of 
the person or State in whose possession the property is, and 

* Inter. lisw, vol. in., p. 607. 
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that if in a contract of purchase and sale mala ftdea, or wrong- 
ful possession, is alleged, the fact must be proved before the 
property is divested. These are the common and most familiar 
principles which lie at the root of such transactions. The cir- 
cumstance that the parties to the contract are States and not 
individuals does not suspend or vary conditions which are 
present to every transfer of the kind in private commerce. A 
state of war does not introduce any new element, nor, what- 
ever may have been formerly the rule, does it necessarily 
interrupt trade as between neutral and belligerent, one class of 
commodities and one destination of them alone excepted, 
namely, articles which are contraband of war, or avowedly 
intended for places blockaded or invested. In a word, neutral 
commerce is, with this exception, subject to no more restrictions 
in war than in peace, and is open to have its legality tested by 
the same principles in the one case as in the other. 

‘ The soundness, therefore, of the assumed rule that the mere 
fact of sale of property by a belligerent to a neutral in tremaitu. 
is to be taken as proof, or even as presumption, of collusion or 
fraud may well be questioned, not only as being opposed to 
the principles of public law, which secures to every nation 
the right of determining the nationality of its own property, 
but as contravening those wider maxims which regulate the 
transfer of all property whatsoever, whether on land or sea. 
If International Law confers on neutrals the right to purchase, 
during war, the property of belligerents, any regulation of a 
particular State not a party to the original transaction, which 
would urge that the transfer was invalid because it was not 
accompanied by delivery, for example, in other words, be- 
cause there was a change of property without a correspond- 
ing change of possession, or which would object to it on the 
score of possible fraud, must be regarded as nothing else 
than in derogation of the sovereign authority of an inde- 
pendent State. And so with respect to the qualifications 
under wMch, in the passage quoted above from the writings 
of Sir B. Phillimore, such sales would alone be valid; it is 




sufficient to observe that to insist on such conditions as the 
production of a bill of sale, the absolute proof of payment 

of a certain sum, which, moreover, must not be merely colour- 

•• ^ 

able; or letters of procuration where the sale was made by 
an agent ; these and similar requirements third persons, whe- 
ther nations or individuals, not of the original parties to the 
transaction, and with no ostensible* interest in it, cannot be 
considered in a position to enforce. The absence of these 
documents, or of such methods of proof, may be suspicious, 
but may not justify annulling the sale. There may be dam- 
num^ but it is damnum absque injurid* And so of nationality, 
all property, and especially that floating on the ocean, must 
have a nationality, and it is, as remarked by a learned writer, 
the prerogative of every nation to prescribe for itself rules 
to determine this nationality in the case of that species of 
property known as merchant vessels; and there is nothing 
in the law of nations which requires that a ship, in order to 
partake of the nationality of a particular country, should have 
been constructed in that country ; or which negatives the 
general right of one nation to purchase and naturalise the 
^hips of another. On this point each nation has a right to 
prescribe rules for itself.* 

It is not, indeed, improbable that this and kindred ques- 
tions of international law will, probably, when next they 
should be drawn into controversy, be investigated in a wider 
spirit of jurisprudence, and one more inclined to give expan- 
sion to the rights of neutral powers, than can hitherto be 
traced as influencing the decisions of the judges in this coun- 
try on matters of public law. And of this spirit an example 
may be found in a recent case decided by Dr. Lushington, 

* It is true that the prize regulations occasioi^y issued by some 
bdOigerent nations have undertaken to prescribe a limitation in time of 
war of the right to purchase, naturalise, and neutralise foreign ships, to 
the effect that in order to exempt from capture, in the hands of a neu- 
tral, a merchant ship purchased from the fcUigerent, it must he shown 
that she was so purchased before the existix^ war, or dLse after capture 
and lawful condemnation.’’-rHuhner de la saisin des h&timens neutres, 
tom. 1, part 2, eh, 3, s. 10, no. 4. 
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-vrhen the point was raised as to the validity of the assign- 

\ 1 , 

ment of a merchant ship by an enemy subject to a neutral 
during a period of hostilities^ under circumstances which, by 
Sir W. Scott, would, probably^ be regarded as surrounding 
the transaction with grave suspicion, if not conclusive of 
fraud. * It was then held by the learned judge that the 
voluntary transfer of a ship by a father, an enemy, to his 
son, a neutral, as an advance of a portion of his inheritance 
*i8 valid if made bond fide, and the Court did not consider 
itself inclined to hold a mode of acquiring property which 
was perfectly legal in time of peace, to be prohibited to neu- 
trals in time of war. It was further observed by the learned 
judge that if reference was made to the law of nations simply, 
he was not aware that when a vessel was de facto by the 
authority of a neutral government, incorporated into the mer- 
cantile marine of that State, the Court has inquired narrowly, 
if at all, into the law of that State, or how far its municipal 
regulations have been strictly complied with ; and he was of 
opinion that such an inquiry would be attended with great 
inconvenience, and could not be prosecuted with reasonable 
facility, or the probability of doing justice. Every State,” 
he proceeded to observe, differs with respect to the regu- 
lations of its mercantile marine; the Court is not disposed 
to enter upon an investigation of systems of jurisprudence in 
foreign States which it is not competent thoroughly to under- 
stand.” 

The sale in this case accordingly was upheld, although the 
judgment did not go to the entire length to which in our 
opinion it might legitimately have gone, namely, that of allowing 
the presumption of law to be in the first instance in favour of 
the transfer being valid. It was perhaps unnecessary for the 
purposes of this decision to lay down any such dictum in 
general terms. The case, however, is noteworthy as recog- 
nizing two principles tC which greater weight will doubtless 
be given in deciding future cases of disputed ownership. One 

* Th€ BcMdicf, Spinks’ Prize Gases, p. 314. 
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is tiiiit to which allasion has already been made^ namely 5 that 
no attempt was made to prescribe the conditions or to dictate, 
the rules under which other nations should be allowed to invest 
with their nationality private ' merchant ships ; and the other^ 
that all questions of interiiatioHar law, and especially of the 
law maritime; should be mve^t^ated and determined on equit- 
able principles, rather than those juris. If, to take an 
illustration from the English system of jurisprudence, a Court 
of Equity pennits interests in property to be created by 
methods far less 'technical^ — a simple declaration of trust 
example— than are required for the transf er of the legal interest 
in a Court of Law, a like exemption from strict conditions 
might not improperly be extended to transactions arising under 
the maritime or public law of nations, which it is well known 
is based on those maxims of equity which enter so largely into 

f i 

the private law -of merchants.' In. like manner, in the case 
before Dr. liuaHhgton qn which thes^ observations are made, 
we find the e<)mtable doctrine of advancement relied on and 
given effect to in. Ins decision as .operating to rebut the pre- 
sumption which would go to render the- transfer illegal, and 
qause the property, the subject of gift, to remmn clad with an 
enemy character and ownership. -And no doubt it is the pro- 
rince of a Court Of' Justice to avail itself of every means for 
giving effect to engagements which are not contrary to muni- 
cipal law or public policy, and not to cast about for reasons 
whereby to defeat or render nugatory transactions which do 
not on the face of them. offend ^mnst justice. It seems to be 
a fabe view of thb officO- of a girdge tO conceive that it is then 
properly exercised when\gmie^ promin^npe and force to the 
weak or invalid, instead .ol -.the yhlid^ elenients in any contract 
or obliffation. .And if t^is. is.the case ‘ with the ordinary tri- 
banidd of a nation entrusted, with.il^ aJihinistration of private 
law a^ between inffividuals, it is more so when' the system 
of law, the subject of interpretation, is intemationali based on a 
larger equity, and dealing with engagements to which whole 
communities are parriess And, moreover, as has been already 
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observed, it is a highly artificial idea which imports into simple 
contract as between two private persons, terms and incidents 
springing either from the relations in which the contracting 
parties themselves are placed to the. governments to which they 
are subjects, or from the position, .whether hostile or neutral, in 
which those governments stand towards each other. 

Whatever therefore mey hitherto have been the received 
doctrines of civilians on thm question, it may now be stated 
that little doubt remains as to the' right of a neutral to pur- 
chase a foreign ship of a belligerent power, at home or abroad, 
in a belligerent or neutral port, or even upon the high seas, 
provided the purchase bo made bonA fde, and the property 
passed absolutely and without reserve, and the ship so pur- 
chased becomes entitled to bear the flag and receive the 
protection of the neutral State, the purchaser. It is true that 
this is a view of the subject which may not have passed 
beyond the region of controversy ; but certainly, as observed 
by a learned writer, it is a point which, if judicial conviction, 
positive law, and international policy have not yet reached, 
they are irrepressibly tending towards it both in Europe and 
America.* 


Art. IV.— courts OP PRIZE. 

* - 

T^'E propose to exaimney in connection with the subject 
of private property at sea, which we noticed in a 
former number^ into socae of the principles which lie at the 
root of the constitufion. of Courts of Prize : a species of tri- 
bunal peculiar to the maritime law of ^ nations, as it has, at 

' ' * ' . ’■ r * 

least, been generally understopd and . interpreted, and which 
presents some womalous featnfes bat little in harmony with 
accepted maxims of other systems of law. 

The importance of a sentence of condemnation of a pippetljr 


* Opinions Atti Qen., voL YI. 
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constituted Court of Prize in order to a transfer of property 
in the the subject of capture^ is now generally admitted 
by writers on the law of nations. Sir W. Scott, in a well- 
known cascj thus speaks of the effect of the decision of such 
a tribunal, and its necessity in order to give a valid title to 
the neutral purchaser : — 

It is frequently said that it is the peculiar doctrine of the law of 
England to require a sentence of condemnation as necessary to trans- 
fer the property; and that^ according to the practice of some nations, 
twenly-four hours, and, according to the practice of others, the 
bringing infra prcssidia^ is authority enough to convert the prize. I 
take that not to be quite correct, for I apprehend that by the general 
practice of the law of nations a sentence of condemnation is, at 
present, deemed generally necessary, and that a neutral purchaser in 
Europe during war does look to the legal sentence of condemnation 
as one of the title deeds of the ship if he buy a prize vessel. 1 
believe there is no instance of a man having purchased a prize vessel 
of a belligerent who has thought himself quite secure in making 
that purchase, merely because the ship had been in their possession 
twenty-four hours, or carried infra pr€esidia^ The contrary has 
been more generally holden; and it is. amongst those documents 
which are qiost generally produced by a neutral purchaser, that if 
she has been taken as a prize it should appear that that prize has 
been in the proper judicial form subjected to adjudication.” * 

And to a like effect Jjord Mansfield, in his celebrated reply 
to the Prussian memorial, states that the proper and regu- 
lar court for these condemnations is the court of that State 
to which the captor belongs.’’ 

Such is the nature and effect of the sentence of a Court of 
Prize. These sentences are, it is well-known, in rem^ opersjting 
on the corpus or substance of the thing acquired, and are, 
thetefore, binding on the rights of third parties, and are to 
be reefeived as admissible and cpnolusive evidence of the facts 

‘ A 

* Hbs Fhy Oyen, 1 Bob. Bep.,V 1*7 ; see Ib/edodc v. Bodewood, 
8 Bep., 270. Jummer to the Prnauan memorial concerning neutral 
Saas. CoUeo. p> 184. And see Note to Sehocm v. Otter, 
8 lldore, P.O.C.I p. 156. 
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on which they profess to decide^ provided the ground of con* 
demhation is stated ' without ambiguity on the face of the 
sentence^ and shows a clear infraction of the public law of 
nations.* 

These tribunals, however, present in one chief respect 
anomaly in jurisprudence for which no very satisfactory ex- 
planation has yet been. found. For while, in the case of all 
other courts, whether of public or municipal law, it is of the 
essence of a judicial inquiry that the court should be abso- 
lutely neutral in respect of the claim of the parties to the 
cause ; in the case of tribunals for the trial of maritime causes 
under the law of nations, the litigant who claims the property 
by virtue of capture is a subject oft he State by whose judicial 
officers and procedure the right is examined and decided, and 
not only is this the case, but the tribunal is, moreover, one 
to which the neutral is forced to submit, and to which, in no 
sense, can he properly be said voluntarily to subject himself. 
Further, it llfas been well settled that any attempt to erect a 
court — except for a qualified duty in cases where there has 
been a direct infringement of neutrality — within the dominions 
of a neutral State, an arrangement which would seem at first 
sight the best for securing an impartial administration of jus- 
tice, is tantamount to a serious violation of international law, 
as being an invasion of belligerent rights. f Such a court is 
not, in fact, regarded as one of competent jurisdiction, and 
to its sentences, so far are they from being held conclusive, 
no value whatever is attached. 

But little attempt has been made by writers on the law of 
nations to examine into the origin of Courts of Prize, or to 
explain their jurisdiction. Sir W. Scott, in a well-known 
case, seems to place the matter upon the usage and practice of 
nations simply, without attempting to account for it on any 
principle known to jurists. 

* Smith Loading Cos., voL 11., p« 639, and oases there quoted. JETo&hs 
V. Mmmmg, 17 Com. Bench N.8., p. 819. 

t By Sir W. Scott, the FUi/y uyeth 1 Bob. Bep., p. 117. . 
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*«In my opiniOD,** he says, “even if it could be shown thet re- 
garding mere 'speculative generid principles, a condetnoaiion of 
such a tribunal-— a j?ilse Court aftting in a neutral country— ought 
to be deemed aufScient, that would not be enough. More must be 
proved ; it must be shown that it is conformable to the usage and 
practice of nations. A great part of the law of nations stands on no 
other foundation. It is introduced indeed by general principles; 
but it travels along with those general principles only to a certain 
extent, and if it stops there you are not at liberty to go farther and 
say that mere general speculation would bear you out in further 
progress. . . . The practice of nations is to be gathered from 

approved writers on the law of nations, and no one country has a 
right to innovate in these matters by its own authority. ... 1 

must take my stand on the ancient and universal practice of man- 
kind.”* 

And similarly Chancellor Kent 

“ Every species of capture,” he says, “ as between belligerents is 
deemed lawful, and there is no such thing as a marine tort ; hence 
questions of prize have never come within the cognizance of a neutral 
country.” f 

* 

It is in one of Lord Mansfield’s judgments that, for the first 
time, we come upon an attempt to trace back to its source the 
origin of the Court of Prize, and to distinguish their jurisdic- 
tion from another Court, that of the Admiralty, with which, 
though in truth quite distinct, it has been sometimes con- 
founded. We offer no apology to our readers for presenting 
them with some extracts from a judgment upon a question 
which is not only one of historical value, but which presents 
many points of interest to the student of international law. 

“ Prize or no prize is not a matter triable at Common Law. The 
same reason why the jurisdiction is appropriated by the AdmjiraUy 
is that prizes are acquisitions jure belli, and Jus belli is to be deter- 
mined by dsie law of nations, and not by the particular municipal law 
of any country.” 

e The JPkvy Oyein, 1 Bob. Bw., p. 117, 
t pom., roL I,, p. Ufe. 
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'‘C&ptnre oaa&ot, wblitever may be fbe coneequeiuies' either to 
individuaUi or to the ehip aiid cargo tbetr prbperiy, be regarded ae 
between enemies as a maritime tort ; it is merely the exercise of the 
jus belli. And this is so even where the original seizure as prize 
was determined in the Admiralty Court to be wrongful, and the 
ship declared no prize. For any subsequent matter arising out of 
such sentence, even though , grounded on the fact of piracy, is not , 

triable in a Court of Common Law, which, if it entertained the cause, 

1 

must open up the whole question again — ^but is appropriated to the 
sole jurisdiction of the Admiralty. There are no Prize Act books 
further back than 1648. Prior records are in confusion, and 
illegible.” 

It appears that jurisdiction in matters of prize (whether it be 
coeval with the Court of Admiralty, or, which is much more pro- 
bable, of a later institution beyond the time of legal memory) though 
exercised by the same person, is quite distinct. In the commission 
of the Judge of the Admiralty Court every object of his jurisdiction 
is enumerated generally as well as particularly ; but not a word of 
prize.” 

To constitute that authority, or call it forth, in every war, a 
commission under the Great Seal issues tg the Lord High Admiral 
to will and require the Court of Admiralty to proceed upon all and 
all manner of captures, reprisals of all ships and goods that are or , 
shall be taken ; and to hear and determine according to the course 
of the Admiralty and the law of nations.” 

**The whole system of litigation and jurisprudence in the Prize 
Couit is peculiar to itself ; it is no more like iho Court of Admiralty 
than it is to any court in Westminster Hall.” 

* From 8 Eliz. cap. 5, it appears that in civil and marine causes 
there were many appeals which the Statute restrains to one to the 
king in Chanceiy, to be finally decided by delegates. But prize is not 
a civil and marine cause, and the appeal is to commissioners cqn« 
sisting of the Privy Council. . • • The end of a Court of Prisii' 
is to suspend the property until condemnation ; to punislr any sort 
of misbehaviour in the captors ; to restore instantly ,vtli$ levatis (as 
the books express it, and as I have often heard Dr* Paul quote) if 
upon the most summary examinatioit there don’t appear a sufficient 
ground; to condemn finally if Uie goods really are prize, against 

9 U 
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everybody, giving everybody a fair opportonlly of being heard. A 
captor may, and must, foroe every person interested to defend, and 
every person interested may force him to' proceed to condemn, 
■without delay.”* 

Such is the graphic account given by this great judge of 
the jurisdiction of the Court of Prize. In another case in 
which he., mentions the subject^f he in like manner refers for 
the origin of these Courts to authority and immemorial usage. 
He cites from Rymer, vol. xii.y p. 690^ treaties made between 
Henry VIU. and Louis XII. in 1498 ; and a treaty between 
Henry VIII. and Francis 1. in 1526^ in which it is laid down 
and demonstrated that the jurisdiction of prize in the Admi- 
ralty and Commissioners of Appeal was then pretty much as 
it is now.^ But he goes on to observe : — 

The most ancient instrument shows a prize jurisdiction either 
inherent, or by commission, in the admiral. It is a letter from 
Edward III. to the King of Portugal (Bymer, vol. vi., p. 15), and 
recites a complaint that the admiral before whom the goods were 
judicially demanded, determined that they should not be restored, as 
having been taken in war.’^j; 

I 

The jurisdiction, therefore, of these Courts, is derived, at 
least in England, partly and immediately from the Commis- 
sion under the Great Seal, creating at the commencement of 
a war a. High Court of Admiralty ad /£oc,§ aud partly and 

* Ze Caux v. JSden, 2 Douglas, 594. 

t Zindo V. Rodmy, ibid, 613, in notis. 

{ Hfr. Justice Stomy observes (Prize Courts, p. 53) that in cases of 
capture by government ships the proceedings m England are exdu- 
sivdy carried on by officers of the government and no other persons can 
interfere to support or pursue a suit where they do not consent ^ (The 
JBSbebs, S Boh, ifA) ytneithcr the same exclusive anthority esists hx the 
jQmItcd States has never yet been made the subject of <}uestion in ^e 
Supreme Couri. For a luminous account of the practice in EngHsh 
dourts of Prize, the reader is referred to a joint lettd* i^m Sir W. 
Scott, and^Sir J. EiehoU, to Mr.. Jay, then American Minister at this 
Court, dated lOth September, 1794, wmeh will be found cited at lengl^ 
in Judge Storey’s work on Prize Courts. A note of that learned 
judge on same subject, appended to the 2nd yol. of Wheaton’s 
Admhral^ Beports, p. 494, may also be usefu^ referred to. 

§ See Twiss, " Law of Natione ’’—Time of War, p. 884. 
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mediately as it is placed by Sir W* Scott on the general usage 
of nations.* Becentlyj however^ an attempt has been made 
by a distinguished American jurist, to treat the subject on a 
basis somewhat more comprehensive, and detached from the 
mere municipal usages of particular countries, so as, if possi- 
ble, to make the anomalous features of these Courts square 
with received maxims of* jurisprudence. Mr. Dana, in a note 
to his edition of Wheaton, has the following remarks 

‘‘ Trial by prize is not a right which enemies can daim, nor a duty 
to them. They have no standing in court. If it be assumed that all 
captures are enemies* property there need be no prize courts. But 
the fact that so large a proportion of them are of neutral property, 
charged as involved in violation of the rights of war, or as property 
whose nationality as neutral or hostile is doubtful, has led to the 
establishing of these tribunals. Their origin is in the responsi- 
bility of the belligerent government to neutral governments for the 
acts of its cruisers. The true nature of a prize tribunal may be 
described by a phrase, for which, indeed, I find no precedent, but 
which is nevertheless appropriately an inquest by the State* As the 
belligerent sovereign is responsible to neutral governments for agres- 
sion on the persons or property of their subjects, he desires and is 
required to inform himself, by recognised modes, of the lawfulness of 
the capture. For this purpose he commissions learned and impartial 
persons by a temporary commission, or by permanent legislation, 
to hold an inquest upon all captures. . . . The theory on 

which Prize Courts proceed seems to be this — the capture is an 
act of the government, or adopted as such by the request of the 
government for a condemnation. Before Qondemning it opportunity 
is given to any person who has a title to it to establish ,a right of 
restitution. PrimA facie the prize is the property of the govern- 
ment. No one is heard to contest the title of the government but a 
citizen or neutral who has an interest in the property. Any inter- 
venor must, of course, not only prove his title and right of possession 
—as in the cAse of lost goods sought to be taken flfom tjho hands of 
the finder— but must also show that, as the general owner and pos- 

* Lord Camden <wwl others v. MemSt 4 Term Bep., p. 882 , Linde v, 
Itoiney$ 8 tlud., p* 6li 
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maget beibeo c^^tovey be Has a i^b^ vndw ibe laws of war upon the 
evideoeoy to a restittttipa. }£ the claimaDt fills, eitlwr to swke out 
a.elear bonify to the pi^er^jr and poasestdoo, irroipoetire of 

tlie> b^igarent qaestiQb, pi* if, bavlag snob .;^^e,^he fails to establish 
his right to mtitatioh'as a^nsf the ig^vwoiaetit,.*h^ case, i^er 
fubpst exatnia^on and hesjdng of ponnseh is Ipft. in doubt, the 
dalmant beiore the court fails. If no other claimants appear who 
can estaiblidi a right, the capture stands justified, and the proiperty is 
condemned to the government, or, in other words, not being restored 
remaina in the government. • . . But the Prize Court, after all, 
is not a hdbunal to which parties hare voluntarily subjected, them- 
selves by pitting either their persons or their property within its 
jurisdiction. On the contrary, the property being usually on the 
high seas, and under neutral flags, is seized by force under powers of 
war, and carried by force into the belligerent's jurisdiction, and the 
neutral owner compelled to appear before the foreign tribunal, the 
creature of the belligerent, or lose his ^property. The sovereign is, 
therefore, held responsible to the State whose citizen^ the claimant 
that no injustice is done by the capture. If the sovereign does 
not submit the capture to adjudicatiou, or if the court is not con- 
stituted, or does not proceed in the manner recognised by the usage 
of nations, or, still more, if the sovereign should undertake to cou- 
fiacate the property against the decision of his own tribunal, a cause 
of complaint exists between the two States which should form the 
ground of diplomatic representation." 


t f , 

It will be seen from an examination of this view of the 
question Professor Dana, that these Courts spring in* 
dirb^y, lint not less really, fnun the right of search, al- 
thouj^' tlimr operation is directiy enforced by ooxaiiussion brom 
'tiui so'Sereign, and moulded by * conformity to., the us^cs of 
BiSir. And this, tight is one.' which, Vss^tions' as it 
to be in . ail its iomediste incidents, np matter 
courtesy ia j^j^inent it is ex^isl^f is yet mpre 
loss in its luiiitos'to retiill^ *the .Mp\ and 
ca^ sent into port fbr a^udum^^ k |iin>poiy 

tihb' SS right: is Curb^ed, the ppyate 
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property at sea from capture and confiscation is extended^ 
so in proportion will the cases over which these Courts have 
jurisdiction be deprived of much of their importance. There 
is indeed another class of cases of which they never seem to 
have taken cognisance^ and which in one sliape or another 
are proper for the determination, or the arbitration rather, 
of a neutral State. These are questions in which it is not 
so much the legality of the acts, or the character of the 
property, of a neutral country or its subjects which are the 
subject of inquiry, as when the grievance complained of 
is the unfair employment, or the undue concession of rights, 
which in the abstract may not as matters of strict law be 
open to question, yet which are, as granted or denied, ex- 
posed to the charge of unfriendliness or a departure from a 
position of true neutrality. Of this class a prominent in- 
stance is the case of the Alabama^ in Avhich no proposition 
of strict law was in dispute, but which did not the less, in 
one aspect of it, involve a departure from that spirit of 
equity which should govern all transactions as between 
neutral and belligerent States. 

. These considerations would seem to point as a conclusion 
to the advisability of neutral countries, or such one neutral 
State as may be agreed upon at the outset of a war, taking 
upon itself, by way of arbitration, the duty of inquiring into, 
or, to use Mr. Dana’s expression, holding an inquest” upon, 
the legality of captures made upon the high seas in time of 

i 

war. This view is not advanced without diffidence in &ce 
of the general acquiescence in the existing system, but in 
support of it may be alleged two other facts himiliar to tiie 

student of the maritime law of nations. In the first place it 

* 

is to be borne in mind that, although the existing arrange- 
ment has been accepted as that which on tiie whole was the 
best that drcumstances admitted of^ yet that ip the consti- 

4 

tution of these Courts consideration for the rights of neutraJs 
ha^ no place. Belligerent rights were at the time alone or 
almost exclusively regarded ; and wlule it is undoubtedly truo 
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tibat;, decmons of the Fcize -IMhonald of this cduntrjr' and 
of ,^e XToited Stotes are of adoutted auth<ffiity> and have, 
never' foiled to oonuinand umversal respeol^ yet. it. b da fees 
the <fodb that in other oonntries. these sentenoea of courts; 
sitting in the belligerent’s country, have been made instra- 
mcmts of great injustice. . l^e theory of oounh was, and 
b still, that the sentence of a foreign Court of Adnnralty 
oi compet^t junsdiction was binding upon all parties, and 
in all countries, as to the fact on which the condemnation 
proceeded, where such foct appeared on the face of the sen- 
tence, free from doubt and ambiguity.* But it was not long 
bef<»e the judges in England found it necessary extensively 
to modify this rule, and hy many exceptions to guard against 
its being made an engine of fraud. 

*’We show,” said Lord EUenborough in one case, “sufficient 
respect to French sentences, if we attach credit in our courts to 
what they distinctly say. It is often painful to go this length, con- 
ridering tiie piratical way in which they proceed. This sentence ” 
[of the Admiralty Court at Martinique, declaring the ship and cargo 
good and valid prize as being English property], does not say the 
ship was fiot American^ and it is not to be considered evideuce of 
what it does not specifically affirm. 1 dare say such sentences will 
be positive enough in future, since those who frame them are dis- 

po^ to consider everything as good prize against all mankind.” f 

■ ¥ 

on a aubsequent occasion, hb lordship expressed him- 
seU to B similar effect — 


“.I am by no means,” he said, “disposed to extend the coptity 
wMdh h^ 1>eeiL shown to these sentences of foreign Admiralty 
Cbiirts. I shall die, like Loi^ Tfaurlow, in the belief that they 
bhfflit neyi^ io have been admitted. The doctrine, in their faWur 
an authority in Slio#er| which does not fully support it/ 
and &e practice of receiving them often leads in its consequenCea 
to gi^tesMqjns^^ 


* V. 7 Bing., 6M. 

t Mmer v. OaU^ 1 CampbeU^ 418. 

£ Ihgke»Ye 2 l^bwer, 


-i < 
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And at lengthy in most recent case in which the openir 
tion of these sentences was examined in an EnglisK edott> 
we find the jndges laying down the. role that the sentence ef 
a foreign Court of Admiralty condemning a ship or goods 
as lawful prize, is not conclusive in the courts of this coun- 
try as to the ground of condemnation, unless stated on the 
face c& it without amb^ity; and that it was competent to 
the courts here — that is, in a neutral country — to mcamine 
the sentence carefully, to see whether it proceeds on that 
which would be a just ground of condemnation by the law 
of nations, or on another ground which would only amount 
to a breach of the municipal regulations of the condemning 
country.* 

It of course follows from this, that if these sentences are 
not to be accepted as simply conclusive, and as operating 
directly tn rm, but may on any ground whatever be re- 
examined by the court of a neutral State before which the 
matter would come in another shape (as e,g, a cause of marine 
insurancc^alleged to be void from tho warrant of neutoality not 
being complied with) it is with the latter court that the 
decision of the case would virtually rest. 

The view here taken of the defective character of prize 
jurisdiction as it exists under the present law of nations, and 
the necessity of amendment in the procedure, derives strength 
from two considerations which we would here notice. The 
first is that a very considerable jurisdiction in cases of prize is 
•already vested in the courts of a neutral power, where its 
neutrality has been invaded, as for example, where the oaptu^ 
has been made within the limits of the neutral territory. The . 
principle upon which this jurisdiction rests, and which haa 
been extensively exercised by the courts of the United Stated 
is thus Stated by an eminent American judge 

4 

Z • 

« The general rule," he says, undeniable,’ that the trial of eip- 
tores made on tho high iua helliy by a duly commisrioned 

V ' 

^ SdUbe V. Com. Bench, £i.S>, p, 791. 
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Tanel of war, wfaetiter feom a neutral or an enemj, t^elongs exctu- 
'aiVel7.to'’t)ie courts of that nation to which the oaptors belong. To 
this mis tiiere are exceptions which are as tirmly established as the 
rale itself. If the capture be made within the' territorial limits of a 
neutral country into which her prize is brought^ or by a pivateer 
which has been iUegaOy equipped in such neutral country, the prize 
courts of such neutral country not only* possess the power, but it is 
their duty iS restore the property so illegally captured to the owner. 
This is necessary to the vindication of their neutrality. ” * 


And in fact traces of the exercise on the part of Great 
Britain at an early time may be found, as Sir Travers Twiss 
pmnts out, in the writings of Sir Leoline Jenkins, who 
. was judge of the High Court of Admiralty in the reigns of 
Charles II. and James II.,f and Lord Stowell has incidentally 
recognised the right of, a neutral country to take cognizance 
of prize of war, although the point has never yet been directly 
raised or decided in the English Admiralty Courts. Indeed 
not only is this so, but it appears that at one period in our 
history it was generally held to be within the competency of 
the Admiralty Court of a neutral power to take cognizance of 
all captures made on the high seas of the property of its own 
Bubjecto by belligerent vessels, if the captors riiould have 
brought their prizes into its ports, t The proposition, there- 
fore, to entrust these Courts vrith a jurisdiction still more ex- 
tended and defined is not a novel one in public maritime law. 
But, secondly, the allowed hardship, if not positive injustice, 
of the present system, as bearing on neutral property belonging 
to private person^ seems .to coll for some such alteration as is 
here proposed. The case of such persons is a hard one, for 
hm tfniy is thmr only appeal to the courts of the captor sitting 
in his— the captor’s — country, and exercising » jurisdidtlon 
derived from its sovereign, but even where the oaptt|i» jims 
been hrid unlawful, and restoratiou is decreed, it-, is seldom 
that any thh^; like adequate ; compenmtion is ohtamed for the 

* The brig Alarta, 9 Craach, p, 894. 

' t ef KationB,^ p. $BeeTwuistti«i(p. ^ 
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lose iaonrred. For^ as Professor Bernard remarks^* ike juris* 
diction sask a court is an incessant struggle -mik artifices 
and contriTanoes .'which are traditional, easy to practice as 
they are diffionlt to umnask, and which, it may be added, have 
been matured into a system under influences eminently faroUr- 
able to belligerent, and unfivvourable to neutral rights. But 
more than this, the practice — one of general acceptance in 
maritime law, as it is one most repulsive and opposed to 
the ideas of modern civilization — ^according to which if the 
captor cannot, as the Confederate States in the recent civil 
war seldom could, bring his prize into a port of his oirn 
country, he is justified in burning them at sea, this custom, 
exercised recently, as we know, in all its uncivilized severity, 
and not prohibited by international law or usage, may now 
under circumstances of the least suspicion be resorted to by 
captors who see no other mode of disposing of their prey, and 
of weakening the resources of their enemy. The wanton 
destruction of the private property of innocent merchants 
would be considerably lessened, if not altogether removed— 
for it is seldom the captor’s own interest to exwcise this stm- 
mum jus of war, which is at the same time summa upurto— if 
neutral ports, and neutral tribunals rendered in-violable and 
sacred by the immunities thrown around them under the law 
and usage of nations, were to have the custody of and pro* 
nounoe upon the property in belligerent captures. 


Aet. V.— the waste ftANDS OB OOMM<>ES 

OF ENGLAND. 




T BEBE has been a variety of conjectures as to the ei^« 
mology of the term' manor. Sir Edward Coke wdi of 
opinibE that the te^ wan . derived hrom the French Word 

* Neutrality of tSreat Britain dming the Amerioan War, p. 813. 
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* '« 

' Miffing, signifying to govern or gnidej beoatlso tiie l(wd of 
tbe intmor lad the gnicUng and direoting of idl Ms tuuaits 
'ndi^nn tilie Umits of his joiisdiction. See his ** Copyholder,’* 
8, 31, wheire he says— 

f- f I * 

*1 , * ' 

* ^1- - 'i- 

I - , 4 1 f 

And tbis I bold tbo moat probable etymology, and moat agreeing 
with the nature of a manor ; for a manor in these dags signifieth 
, the jurisdic^w and royalty incorporate^ rather than the land or 
siU.^* 


But Bracton and others tell us that it is derived either 
from the French manoir, or from the Latin manetdoy as the 
usual residence of the owner on his land. As the French 
word manoir means not only mansion house, but perfectity 

oorroSponds with our word. manor also, this derivation seems 

1 

the most reliable. 


A manor is defined to be ntmten coUeelivum et genercXe^ 
c^prehending messuages, lands, &c., and is the district or 
aggregate compass of ground granted by the ancient kings 
of t^B realm to the lords or barons, with liberty to parcel 
the land out to inferior tenants, reserving such duties and 
services as they thought convenient, with power to hold a 


.court {from thence called the Court Baron) for redressing 
n^epeanours, punishing the ofiences of their tenants, and 
disputes of property between them. 
tJpon the creation of manors the lords took, of coarse, as 
mtu^ .as ihey thought fit into thmr own hands, distributed 
' ptiher.pa^ among their tenants, and the uncultivated residue 


.'was cadled riis lor^t .wagte. In some Instances the greater 

^ * *v 

baa*ohs granted out smalls manors to others, and then . the 
seigpmfy &e superior bar(m, or lord paramount, was frjsr* 
i^umitiy termed an honour.* When .Wiffiam the . Conq^uaror . 


Bubdn^ this kingdom. Lord Moreton, Earl of Corntfi^ 
remyed> as lus share of tiie. spml, 798 ihanors; shj^ ..iirl^ii 
Crmnw.^E^' seized the lands of .'the Irish roy^stshd dl^'Sed 
fi,000,0(K) jol acres among his adherents. 
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A& an honour oonmsts of many manors, so a manor may 
consist of ona or more villages and hamlets adjacent^ or only 
of several houses in a village. It is not necessary that &e 
copyholds should be contiguous, for there are many manors 
where the copyholds lie dispersed at a considerable distance 
from each other, and frequently in different parishes and, 
hundreds. 

These different manors are subject to different customs, 
even of descent and dower or free-bench; and the various 
rights of the lords and their tenants have been a fertile 
subject for litigation from the earliest times to the present. 
Seignorial claims to franchises, such as free-warren, free- 
fishery, and the like, the rights of sporting over their tenants’ 
lands, of appointing gamekeepers and other officers, have 
been prolific of much bad blood and good treasure. 

The right of the property in mines at one time riicked 
almost as grave a decision as that recorded by Cowper under 
the name of ''Nose v. Eyes.” A bishop, a messenger of 
peace (the Bishop of Durham was the lord in question), 
brought a suit in Equity and an action of trover to restrain 
a customary tenant from digging ore on the manor without 
accounting for the same to the bishop. The Lord Chan- 


cellor, Hardwicke, was fairly puzzled, and referred the case 
to a jury, who seem to have been sadly confused with the 
evidence. Whereupon the Court held that " neither the 
tenant without the license of the lord, nor the lord wiihdut4 


the consent of the tenant, could dig in the copper mihes in 
question.” * 

Perhaps the best, because the simplest, definition of " Com* 
Hion” is that which is" given in "Cruise’s Di^t of ;ifie 
Laws of England ” s— f ; . 


■■ ^ 

V Oommoa is a right or privilege which one or mq^ persons l^ayei 

to tri^e 'or use some part Or portion of that which another 

waters, woodv j^r^uoe. It commenced in sOuie' 

* BUhqp^ WitMhe$t«r v. Knight, 1 P. W., 4l)6. 
t Toh QL, Tit; 23»seo. 1. 

A 
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laffist b«biree& the lords of manors and their tenaatt^ for valuable' 
purposes : and being continued by usage, is good and valid at present, 
though there be no deed or instrument in \rritiiig to prove the 
original ^xnt.” 

% 

/ 

'Wlilioot defining the different kinds 6f common, known as 
either appendant, appurtenant, or in gross, it is snffiment to 
say that of -ihose waste lands which are called commons, the 
property of the soil is generally in the lord of the manor, but 
«< ilie lord of the manor, or other owner of the soil, in which 
there is a right of common, cannot exercise rights of owner- 
ship destructive of the commoners’ rights.” * 

It becomes therefore necessary to consider the definition of 
the word Commoners,” or those who are entitled to the 
rights of common. 

Copyholders,” says the authority before quoted, “ are not 
entitled by general custom to common on the wastes of the 
manor of which their estates are held ; but copyholders in fee 
or' for life may, by particular custom, have common on the 
demesnes of the manor. ’’f 

^us it becomes further necessary to distinguish between 
mere copyholders who are not entitled by general custom to 
rights of common, and copyholders in fee, or for life, who by 
pai^nlar custom are. This is the more important because, 
np<m the authority of Lord Coke in the case of BagnaU v. 
Tucker it the third part of the realm of England” at 
that, time ''consisted of copyholds.” , Mr. Justice Black- 
stone, in the second volume of his Commentaries, draws the 
conduynon, from authorities there cited, "that copyholders 
are m truth no other than villeins, who by a long series of 
inunnnorial encroachments on the lord, have alt last estab. 
lish^ a customary right to those estates which befinre were 
hdd absolutely at the lord’s wil). Sir Martin Wright gives ' 
hia sanction to the opinion of the learned copimentator in 

V 

* p. 78, see. 47. f Ib., p. 71, sec. 30. 

$ '2 Brownlow’s B^rts. 
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Ub tr^tiBe, entitled, A.n Introduction to the - Xinw of 
Tenures.”* He thus oondudes: — 

j 1 

It following from the^preceding account, if true, copyboldfi are 
no other than customary estates, after the ancient will of the first 
lords^ as it is preserved and evidenced by the Bolls, or kept on foot 
bjr the constant and uninterrupted usages of the several manors 
vhereitt they lie." 

The correctness of the above conclusions of Mr. Justice' 
Blaokstone and Sir Martin Wright was ^[uestioned by Lord 
Loughborough in the case of Grant v. but was sane* 

tioned by Lord Wynford in the case of garland v. Jeh/hX 
So it appears that lawyers, like doctors, sometimes disagree. 
At all events a copyholder has, in judgment of law, but an 
estate at will, as has been recognised in numerous ca8es.§ But 
although copyhold estates are still, in judgment of law, held at 
the will of the lord, yet as successive lords have permitted 
those estates to be enjoyed by the tenants according to par* 
ticular customs established in their respective manors, the wOl 
of the lord has long ceased to be arbitrary, and has become 
fixed and ascertained by the particular custom which had pre* 
vailed. Still there could originally have been no absolute 
right appendent to such a tenure. Copyholds may therefore 
be divided into two classes, or kinds. (1.) Ordinary copyholds 
which formerly were held, and are still expressed to be hdd 
at the mil of the lord of the manor, according to the custom 
of the manor, by copy of court roll. These copyholders aie 
act entitled by genersti custom to common on the wastes <^ . 
the manor of whidi their lands ore held. (2.) Free copyhohb^ 
or custtmuuy, freeholds, which are not held at the mil of .tiid 
lord of the manor, but only according to the custom of tho’ 
manor, by copy of court roll. These copyholders, whether 'iU ' 
fee, w fi^ 1^, may, by particular oustomi haver eommotf oti 

* 8rd p. 21S. t 2 724, n. 

1 2 Bingham, 292. 

§ 4 Ooke, 21a, 1261). Oo. Idt., 60a. Cro. Jac., 260. Wiiles, 32S. 8 Bur* 
rowes, 1543. 
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'tile demesnes of tbe manot. They are genially known .as the 
Iredidldeie of the manor> bat it hj^s long since been. settled 
titat thehgh these tenures resemble fre|^dl^8 in some .respects, . 
yjSl^ beihg held by copy of court rdl, aocor^i^ to ^e cuetoms; 
xA the numor, they are ha truth but a superior kind of copy- 
holds.. The . freehold is in the lord of the manor, and such 
oiistomaryjreeholds being subject to the general law of copy- 
holds may be termed free copyholds. To the court baron of 
the manor erery freehold tenant was, and still is, obliged to do 
suit, ^ese freeholders ure the judges in this court, and are 
styled the homage. The court baron was the court of the 
frank-tenants, in which the villein tenant or base tenant could 
not appear. The lord therefore held another court for those 
persons who held of the manor by villein or base services, who 
wei^ dependent on his will, or claimed merely by custom ; 
and which therefore was called the villein or customary court. 
“V^lh n court-baron, as such, ordinary copyholders have there- 
fme, no&in^ to do — the free copyholders or customary free- 
h(^ders, those who hold by frank tenure, alone constitute the 
court baron.* 

Such courts still exist, and it would appear from the author- 
ities; that at least two such freeholders are requisite to consti- 
tute the court.. This point has been somewhat laboured, 
bp^86 w;here commonable rights are confined to the free- 

I ' 

co^yholdi^s, which is the rule — ^tho exception being the ex- 
ten^bn of such' rights to the ordinary copyholder — those.; 
et^^jing tights of common may happen to be yery few, and T 
thl| Involves an important question, viz., to what extent tiie. 
loi^^ right of ihelosure may be exercised ? By the Common 
the lo^ of a manor ooiild not' approp;^te to faimss^^. ; 
b^^bblo^e or otherwise, any ^irt of his w$ist(W ip wH^ ^ 
hi^ toi^fs enjoyed a right of common, . But . the Stiituto 
of i^fertqn^ III. c. 4, it was; enact^ th^ .wheh.; 

any' tbs toinanis of a manm? brought an assize of noyet 


r ' 


Walkihs <»i Ooi^boiajp vol. sad 4, 
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dmeiz^ for their coapaon of pasture, and it was t^rs^ . 
reoognis^ by the justices that they had as much pasture 
sufficed to th^ii^ toneui^ts, together with free egress and 
regress from their tenements unto the pasture^ they should 
be contented therewith. This Statute related only to com*« 
mon appendant, or a right annexed to the possession of land 
within the manor, to feed beasts upon the wastes and upon 
the lands of other persons within the manor; but by the 
Statute of Westminster 2, c. 46, it was enacted that the , 
Statute of Merton should bind neighbours, and such as 
claimed common of pasture appurtenant to their tenements, 
although lying without the manor. In a comparatively 
modern case it was held that the lord of the manor had no 


right, under the Statute of Merton, to inclose the wastes 
of the manor, where thS tenants had a right to dig gravel 
on the waste or to take estovers there, f.e., necessary wood 
for repairs in houses, and firing, and for repairing implements 
of husbandry, and also hedges or fences, but only where the 
tenant’s rights were limited to pasturage.* It has been held 
in another modern case in the Court of King’s Bench, that 
the lord may, with the consent of the homage, grant part 
of the soil of the common for building, if such a right has 
been immemorially exercised ;t and although the Statute of 
Merton limited the lord’s right to inclose to cases where the 
tenant’s rights of common related, in the words of the Sta^ 
tutOj to pastura et eommunia pasturce, it baa since been.acitr 
eided that where commoners have some other right on. the' 


comiraon besides that of pasture, as of digging sand, 
the lerd may notwithetanding inclose if he leave sufBmei^ 
oio^aidti iif paietare,: s&d if such inclosure be no mtmxoptioh^; 
to "Ae eojoynmnt of the other kind of common.];, . 

It wes, however, hud down in a more recent eeee, that- 
th^e een he no inoloBdre in derogation of a right to d% tuxf^ 

« i>u5er% V. 2>1!eriiiBiepM 691. 
t fbilxwd ▼. 5 T Jt., 4il7, n. 

. t iShotopsar v. 6 Term Kep^, 741< 

§ V. Gamier, 1 Taunt, 435. . 

hVJU. ' 
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flsimors a custom previ^s euabliug th^ .^rd M gnmt 
jwrtiops of the 'waste lauds by copy with .of ihe 

homage^ or of a certain number them. In the c^e of Hughes 
.r, Gantee* each a custom was admitted ^ to he gqod.j,-btit the 
oansmit oS the homage ctf tiio ouetommy court. m^ot bind 
the right of the free tenants 'who hold not at the will of the 
:lca^d. i£t one time« if the lord -had nOt a suBELoient number of 
froemmi Or peers for the purpose of his court, he might have 
borrowed or hired a few of the lord paramount, • or greater 
baron. Howerar, such hired judges proved frequently r^rao- 
tory, and hence the practice declined. And, indeed, if any 
suitor ware dissatisfied with the judgment of hb peers, he 
might ha've appealed them ; that is, he might have fot^ht 
thanj he might have dared them to the combat, and appealed 
to the decision of heaven. If he did not appeal till judgment 
.'was pronounced, he was obliged to fight the whole bench. 
Even now, the lord of a manor having inclosed part of a 
common, without the requisite consent, or without having 
left, under the Statute of Merton, sufficiency of common, 
might have to fight hi» commoners, as any one of them would 
be entitled by force to throw open the inclosures, vi et artfiis. 


Eo power can be supposed reserved to the lord at the time 
■ol the original grant (either at Common Law, or by 'virtue of 
the Statute of Merton), which would enable him to annihilate 
the right of common altogether, ** such a* custom,’^ smd Chii^ 
Justice Abbot, “ cannot exbt.” t 


, ',^he cpmmonm», whether free copyholders or even lordinary 
ej^holders, appear, to be the, persons entitled to> i%hts of 
.ef^men> -spd^the only way. for the genm^ publio to peftb 
sneh rights, oven in a mo^fied^gljiieV' jh 
ring themsrives l^ind the privileges of thtie .^mmohri^sj 
strietiy ^^«Bnkittg, the publio have no right fo - enter fiptm fhci. 

or‘ to deviate frmn the j^bBd; |>aiEhl 
.event iff hh enebeure, e^n timugh ah agl^eseiive aiid il^gid 

7 
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0B«, - the cotmooners are the enly persons entitled ia^irf^re 
or to re^t the enoroaohntent, but these difficulties are/bver> 

•i 

come bj tUe formation of a body of trustees for the purpose 
of purcbaai|%. a sufficient xuuitiber of free ^copyholds^ witk 
eomnioilable rights attached^ thus insuring the perpetuation 
of rights of Oommon for the benefit of the neighbourhoody and 
indeed^ of the public generally. But energetic measures are 
essential to attain the object^ for both customary and free 
tenants may be bought up, or an Inclosure Act may smoof^ 
many difficulties* between the lord and bis copjrholders, whilst 
the public are neglecting ah opportunity which, once lost, can 
never be redeemed, for if all the free copyholds escheat, or 
become forfeited, or purchased by the lord, the manor is 
properly at an end, and the rights of common extinguished.^ 
By the 8 & 9 Viet. c. 118, entitled an "Act to facilitate 
the inclosure aud improvement of Commons, &c./’ it is pro- 
vided 


That no waste land of any manor on which the tenants of such 
manor have rights of common, nor any laud whatsoever} subject to 
rights of common, which may be exercised at all times of eveiy year, 
and which shall not be limited by number or stint, shall 1^ enclosed 
under this Act, without the previous authority of Parliament in each 
particular case, as hereinafter provided.” 


And further by the same Act it is provided 

That no lauds situate within fifteen miles of the City of Lotide^, 
or within two miles of any city or town of ten thousand inhabUhut^, 
or wi^in two miles and, a half of any city or town of twenty thdfN 
saud inhabitants, or w^in thriee miles of any city or town -of thlrl^ 
tlhtiMUliEtid itibfibitaato, <Mr,Whbiti thrw milw and a half of 

thonsahd inhohitaats, or withiu’foar. milOB ora|)^ 
city <^..^wn of ojBe hundred thousand inhabitantet 8)^11 he 
to be under nroTisi<^of this. Act, Wif^dlt- the nrevioul^ 

auth^l^ of Parliament in emsb^ par^cidar case, a^. hereinafter 
'vnied.‘* ‘ ' 


* Watkhi, voi'tij.p; . Orniso 3, QKt iSi ^ 81. 
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And h 18 further provided :«7- 

** That no town, green, or village green, shall be sulgect to be 
inelosed under this Act.” And ‘*tbe persons interested in land sub- 
ject to be inclosed undei* ibis Act, or otherwise subject, or to become 
subject to the provisions of this Act, shall be deemed to be the per* 
sons who jshall be in the actual x>ossession or enjoyment of any such 
land or any part thereof, or any common or common right thereon, 
or any manor of which any part thereof shall be waste, or who 
shall be in the actual receipt of tbe profits of such common, or com<- 
mon right, or manor respectively (except any tenant for life, or lives, 
or for years, holding under a lease or agreement for a lease, on which 
a rent of not less than iwo-thirds of tbe clear y^rly value of the 

premises comprised therein shall have been reserved, and except any 

1 

tenant for years whatsoever holding under a lease, or agreement for 
a lease, for a term which shall not have exceeded fourteen years 
from tbe commencement thereof, and except any tenant from year to 
year at will or sdfferance,) and that without regard to the real 
amount of interest of such person ; and in every case in which any 
such land, common, or common right, or manor, shall have been 
leased, or agreed to bo leased, to any person, or persons, for life, or 
lives, or for years, by any lease, or agreement for a lease, on which a 
rent of not less than two-thirds of the clear yearly value of the 
premises comprised therein shall have been reserved, and in every 
case in which any such land, common, or common right, or manor, 
shall be in tbo possession of a tenant from year to year, at will or 
suffenmee^ or shall have been leased, or agreed to be leased, for a term 
which shall not have exceeded fourteen years from tbe commence* 
ment ttiereo^ the person who shall for the time being be entitled to 
dm said land, common, or common right,. or manor, in reversion itn- 
umdiatoly expectant on the term created, or agreed. to be creat^^ by 
such lease or agreement for a lease respectively, or subject to tbe 
tenancy from yem* to year, at will or sufferance, shall be deemed fpr 
the purposes of this Act to. be tbe person interested as aforesaid, in 
mjpoet <tf , siMW common, or common righl^ w manor) and in 
CTCiy cate hi which any such land, common, or common right, 'or 
manor as aforesaid, shall have been leased, or agreed to he ieeeed, to 
eby.p^son for an, life, or tires, or (hr ^ears, b, any lease, or agrhe* 
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xnent for a leasOf in which a rent- less than two-thirds of the ele^r 

* J1-* ' 

yearly value of the premises comprised therein shall have been 
reserved, and of which the term shall have exceeded fourteeii years 
from the commencement thereof^ the person who shall for the time 
being be in the actual receipt of the rent reserved upon such leascy 
or agreement for a lease, shall, jointly with the person who shall be 
liable to the payment of such rent of such land, common, or common 
right, or manor, be deenied for the purposes of this Act to be the, 
person interested in respect of such land, common, or common 
right, or manor respectively ; and in every case in which any per^n 
shall be in possession, or enjoyment, or receipt of the rents or profits 
of any such land, common, or common right, or manor, under any 
sequestration, extent, elegit, or other writ of execution, or as 
receiver under any order of a Court of Equity, the person who but 
ibr such writ or order would have been in possession, enjoyment, 
or receipt of the rents and profits, shall, jointly with the person in 
possession, enjoyment, or receipt by virtue of such writ or order, 
be deemed for the purposes of this Act to be the person interested 
n respect of such land,, common, or common right, or manor, re- 
spectively,” 

With this quotation we conclude the subject. 


Abt. VI.— the SCOTTISH BENCH.— THE EECENT 

VACANCIES BY DEATH. 

T hebe is something peculiarly" classic in the nomenplattii^ 
of the supremo judicial establishment of the hortheri^’ 
sectiw of out United Kingdoms. The whole coUectiTe hody 
ejected -with the ^tdmintotfation of law there is kBOW«-‘«A 
the College of Justias. Hus includes not merely the jndgei^ 
who ere styled senaiorit but the clerics of oourty tU^ 
sdVooates and attbinoysr hs if- to proclaim Ibiit ul grades el 
the j^fessien are hmt togeldi'er in one great ooAfed^tihiiV 
one .grand . aim an^- object^the .admimsiial^m. 
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jastice. Tilie motto of euch a popolarljr. constituted tnban<d 
migM> apnfoprifttely be that of the Jtiffltinian CoAor—Sai^ 
PopuH - Btqtrema Lex- 3cotland- beving loagor a^ , 
interoonrse antb France,, titan its then an^geitist Englatid, ; 
borv>Dwad ' in 1537, under - James Y., the ifnune. of its.i- 
con^ from the Parliament of Paris. Qllie genibirs of 1h«r - 
CoU^e were formerly jfiJUHt in number, but strange .to 
sf^^ with^the great increase of butiness they were- re^ 
centiy- reduced to fhirttau It was a curious fact, that 
whilst England had her twelve judges, her jury had the 
same number, whilst Scotland with her JiJtevn judges had, 
and still in crimin^d cases has, the like number /of jnrors. 
The youngest appointed judge acts as a sort of judicdal 
janitm, holding the keys of jastice, and, under the strange 

_ Sr 

name of " Lord Ordinary on the Bills,” he gives or refuses 
admission to all applicants seeking immediate redress tmder 
the term Interdict^ onswermg to our Injunction. The remain* 
ing apostolic twelve are divided into judges of the Outer and 
Ihoiner House. The Inner House again is partitioned into two 
apartments of co-ordinate jurisdiction, one colled the First 
Jbivitioni presided over by the Lord President or Justice 
Oenercd, and the other the Second Divition, by the Lord 
JutHee Clerk” who takes this queer name from his status in 
tihcimit times as clerk to the hereditary Lord Justiciar, and in 
ihi^dem times be is second in the criminal or justiciary epurt. 
A jodge on hi's appoinbnent undergoes the truly ’ ridiculous 
htree of trying a couple of cases under the title of Xoril 
PrAatiorier. His trials receiving the mock fmproval of his 

' 1 , • V ^ t f 

mfure brethren, he takra his seat like the Scripture judges in 
^ Qatef. and . Stx a season is heard .of m tim , porch knoern ! ae, 
I^JBill 'Gkiiimber. He i^umes the';h>^y any esitidii^ 

hb mt^'have, or may bmtow tiiO title ftmn thme r4a|lVe, And 
whilst under, wme faisterie -tiitie, often ^n to hei^ 

^t^ nii^ty, ib kno;^^ It'is^striu^ 

that the ^eomii ^dgf s\ db'not cl«^ tliie’ i^vilege conc^^ to 
tiiose nf Enj^drdi^l^ ond thus plamhf i 
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spouB^ on Bomowhat of the same platforin. When Ithe 
appointed judge is acreleas, he is content to be reqogii^ed 
by his plain suroame but with the lordly prefix. When a , 
vacancy occurs^ after having thus served his judici^d appren- 
ticeship, he steps from the doomay to the Outer House^ and ^ 
reaches the Inner House by regular gradation, uxdess when 
by a somersault he is (as is sometimes the case) politically , 
pitched over the heads of his seniors, alike in yet^ as in 
service. The judges in the Outer House may fitly be denomi^ 
Bated the Dii mimres, and the four within the penetralia; 
each Inner House the Dii majores of this Temple of Thenxbi 
With this brief outlino, not altogether unnecessary for 
southern jurists, we shall notice the recent deaths of four 
distinguished ornaments of the northern judicatare — ^senators 

of the College of Justice. 

. 

LOBD JUSTICE CliEEK PATTON. 


George Patton was born in Perth, in the year 1803. 
His father was long the much respected, county and sheriff 
clerk of that shire, and was succeeded in office by his 
eldest son, James Murray Patton. The family were an 
old county family, and had extensive properties in the 
picturesque region of Glenalmond. Whilst th^ . politi(»l 
franchise was limited to a high value of heritage according 
to an ancient reckoning of money, the family had much poU- 
tic(d influence. Anally dissipated by the first Beform Act 
of 1832. After receiving bis primary education at tkn 
famed Academy of Perth, the subject of our notice finished 
with honoure in th^ tlnlvQrsity . of Cambridge, where , 
was. dutingnisbed especially by his powers of oratory, . .Up 
passed , pi -^0 iof Simtland in . 1828.* .He was.SQjo^ 




* Ur. Fj^n pasised oh iheju^ef day as the present licord Beas jai|d: 
James Andean, the well*knoim Queen’s Counsel. An amum^ 
aneedofte is ablated ol the neremony. ‘ The aspirants wedre individimlly 
called in to be examined hefpiw.th^^ Faculty. ^ Vb. Pattern luith 

ohmhtpiistie simplidl^ ajlpesr^ in undress, uith ftock cOa^ wlu& 
jto the. l4st.wae hu This being I^taihst all rule 

di^ie, the janitor pdSii^vdr ’ 
tlMMS {^hetun8tinicess&/.&adi 


ed a^hnission to the novioiate,, 
hav^ paraed the ordStd, dt^ged 
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largely employed as juiuor counsel. He distinguished him- 
sdf in many cases by great industry and perseverance. 
Whma in a case before the Court, the judges took umbrage 
at the chief magistrate of his native dty being designated 
Lord Provost, he with much research and talent produced 
such an' array of historical authority as compelled the Court 
to yield the point, and thus, what few cities can boast, the 
hi|^ sotfhding title to this northern city was for ever fixed by 
judimal sanction. Mr. Patton showed great familiarity with 
English' case-law, his pleadings and decisions often took others 
by surprise, through his ready reference to analogous cases in 
our courts to the Law Merchant, which the Tweed is no robicon 
to limit. In the war of railways the same indomitable persever- 
ance, and readiness to face any array of figures and calculations, 
always found him in the front of the attacking or defend- 
ing party. But his mind was not fitted to run continuously 
in the dry grooves of legal lore, or in the study of black 
letter. He sustained his scholarship ever fresh with an 
increasing acquaintance with modern languages. He felt 
intensely for the high and right education of the people. 

A few months before his mournful death, he presided at a 
competitive trial of the several parochial schools connected 
'With his estates, and distributed prizes to the most deserving. 
To carry out this idea of a competition between schools 
rather than scholars, he bequeathed a sum fur the like 
annual exhibition on a much more extended sphere of 
locality, and his trustees have already advertised the first 
series of this educational stimulus. He was besides an 
ardent student of natural history, especially in the field of 
aorboresence. The Con^sra, or fir tribe, was his favourite. 
On Ins estates the finest specimens of these were cultivated, 
some varieties of which we believe appropriately bear 
his name. With the view of improving public taste in 
the useful arts, he inaugumted two exhibitions tA manufac- 

afporel with hu friend, end' Hr. Patton was admitted mtdier the 
.woeri/wn of his friend’s upper garnient, There appeared in this a 
mutual interehange of the mantle of inspiratiem* m 
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tares in Edinburg, end we are not sure but this was the 
germ from which sprung that great repertory of the arts. 

The Indnstrial Museum.” He held the office of SoEcitor* 
General for a brief period in 1859> and was appcwted Lord 
Advocate in 1866. He obtained a seat in Parliament 
for the now notorious borough of Bridgewater, first by the 
narrow majority of seven votes, but on a second attempt he 
lost his seat by an adverse vote of thirty-seven. Daring 
the time he held the high office of Lord Advocate (winch 
combines the functions of Attorney-General with Secretary of 
State, as well as those of the Lord Chancellor, in distribulii^ 
civil and ecclesiastical offices), he was held in high favour for 
his great courtesy in receiving the constant infiiotioh of depu- 
tations on every conceivable grievance and fanciful project. 
He successfully introduced several important legislarive 
measures, which his talented successor, Mr. Gordon, perfected. 

In 1867 he was appointed to the office of Lord Justioe 
Clerk, and consequently to the Chair of the Second Divisbn, 
imder the title of Lord Glenalmond. His father parti- 
tioned three conterminous estates in the G)en amongst his 
three sons. The eastern portion, called the Caimies, he 
bequeathed to the youngest son, the subject of this sketdiu 
The middle and largest, Glenalmond, was left to the eldest 
son, James; and the western fell to the second son, 
Thomas, a writer to the Signet, who succeeded to Glen- 
almond on the death of his brother J ames. George took the 
honorary title, as it were prophetically, of Gh'nalmond, 
when he ascended the Bench. In the summer of 1869 his 
brother died suddenly whilst shooting in the field, and titus 
the whold three estates became united in the person of the 
judge, vrhose tenure ^ possesskm was to be sadly brief. Byvt . 
singular mutake in the newspapers, the death of the Jusrioe 
Clerk-i^as' noticed instead of that of his brother, and, as was 
the case with Lord prpi^h^, he had the rare privilege^ of 
the . notice ^ his owndMth, with the pubUc opinion 
cj his eharaotm*. This n short space before hi» own 
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it is siud» had a- very saddemi^. effect «on his very 
SMjintive mind, aod perhaps had no se^ thane in hartening 
^ event emmedted with his own d^nise. 

'He married Idiss hj^igaret Bethnne, a iady oi. anment 
ftfmiiy, in the: neighbdnxing ' ocnnty , <d Fife, or **,kii^dom,” 
-its * inhabitants honourably designate the .peninsula 
between tiie Firths of Forth and Tay, with its ancient 
Falace Falkland inidway, . He has left no family to 
perpetuate his honours, and succeed to his domuns. 

In the summer of 1869 the Parliamentary inquiry into 
^ SBCceanve misdeeds of the electors of Bridgewater was 
instituted. The judge was subpoenaed as a witness. It was 
well known that he had nothing to conceal in the matter, 
and no guilt to confess. It is believed that the inquiry, 
since hiS' mourhfnl death, has completely established his 
«ntire innocence. But the mere fact of a judge of 
the realm being suspected of offending in any degree 
its laws preyed on his highly honourable mind. The 
advice of judicious friends occasionally calmed for a brief 
p^od rim troubled mind, but soon the dark cloud re- 
turned to obscure these passing glimpses of sunshine. A 
very few days before his death he presided 'with his usual 
calin demeanour at the circuit or assizes at Ayr, and 'with 
1^ ^wonted courtesy at the mreuit dinner after the labours 
efr'the day. But hastily he formed the resolution of -no 
fortfamr prosecuting the remainder Of the drouit. He sought 
r^(Me in his lovely retreat at Glenalmond. But, 

'vety objects which had often attracted lus fond at t entio n ^ 
and on which his hands had . labomced to make still more 


attincrive, gave him now no longer solace . imd^ ojamfori^ 
be the . nerve <d a Prince .Bbyal,viK^ bblfly 4ip{Knm^ 
to'tes^ to his iimocence, the snbjeot of our mmoir 
have and for rnany years 'to cbnie» -fflaced hia. lM^ pnpj- 
ritmebritted^nficial’Bmu^';' 

; :Qn Sabbariii ^Bpt^beil 19, . 1860^- be, as waS jMiMlotoa^yf 
ititended bis potirit \at Htmriei Heat 
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itsaboly front out to take hie accustomed walk aipongst his 
dumb Iriends of the fcueSt. He never returned. AjdismaL 
mTstmry for dajs hung over his disappearance, but «t 
length, a dark aud deep pool on the river Almond revealed 
^fiioiumder of the sad tale, fmd dosed the Ufe history of a 
mod amiable genflenum, accomplished scholar, and upright, 
judge. 

LOUD HACKENZIE. 


Thomas Mackenzie was a native of the same dty (PerUi) 
as the I^ord Justice Clerk Patton. He was bom in Aprils 
1807, and died a few days after his distinguiriied townsman 
Mr. Mackenzie received his elementary education in the 
Perth Academy, wMch was completed in the College of St.^ 
Andrewa He became a member of the Faculty of Advocatea 
in 1832. He filled the office of Sheriff of Ross-shire for some 

V 

years, was appointed Solidtor-General in 1854, and elevated to 
the Bench in 1855. He was a ripe scholar, and his tastes 
were much in sympathy with the elegant mind of Xiord 
Rutherford, whose friendship he long enjoyed. At the Bar 
he was distinguished for clear exposition and grasp of mind. 
As a Chamber counsel in giving opinions on all the branches 


of law, he was held in high repute. He was of rather slender 
body, and the excessive labour he underwent while at the 
Bar, nowise abated by his judidal duties, speedily producad- 
symptoms of frmlty, and ho was at last, to the regret of, tku 
jHcofesrimi, obliged to resign in 1864. He returned to privida 
Me, wad after a few years of peaceful quietude, he 8ileU% 

' passed away on September 26, 1869. He has left an' 
perish able monument in his great work, “ Studies in Romw^; 
.rritit Comparative VleUrs of the Laws of Fjrance,i 
and Scotland” The first edition appeared in 1862, auA 
a second effition was called for in 1865. The' book has beCU‘< 


received Us a text*book on civU- law in most 

England and AiMdoa> ... It is an evidence of 
rcsouRies ol learning poaseaeed by the lamented judge# p 
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is still more the earnest of greater success he was able to 
accomplish had his active powers been longer spared. He was 
the second Scotch judge of the same name. The first, was 
Henry Mackenzie, son of Henry Mackenzie, an attorney in 
the Scotch Exchequer, and widely known as "the Man of 
Feeing,” from being the author of that little diUttmtt) work, 
when works of fiction were vastly limited from what they 
now are.''' He was an eminent civil and criminal judge, and 
adorned the Bench for the long period between 1822 to 
1861. Xt is worthy of notice that recently we have got a 
third Scotch judge of the same name promoted to the Bench ; 
Donald Mackenzie, Sheriff of Fifeahire, is now the liord 
Mackenme of the day. The periods of their several dynasties 
are not so frr removed as not to render it possible, without 
dose attrition to dates, to mistake the dicta and the ruling 
of one judge for that of another.* 

One instance of the great industry of the subject of this 
notice is of a very curious kind. The rule for regulating the 
division of rents be'tween heir and executor in Scotland is 
made dependent on survivorship over the half-yearly terms 
of Whitsunday and Martinmas. In England a series of 
Statutes provided for another mode of apportionment, accard<^ 
ing to the day of death. These Statutes were amended by 
the Act 4 & 6 WilL lY. c. 22 ( 1834), which was clearly, as 
shown by its terminology, like its predecessors, intended to be 
confined .to England, and was so set down in the general 
index. In the first danse, however, it extended the Aet so 
as to reach affecU situated in Great Britain. The profession 
generally understood the Act not to extend to persons dying 
in Scotland, and thousands of pounds were paid according to 
the ancient law. Mr. Mackenzie at Imigtb ^covered -that the 

^ We wre 9km indeUied to a dight Terence in orthograplqr fxm 
distmgmalrae m Sogiieh ivom a ikoich Judge of tiie {^resent dajr. 

a^td XaBwtA knnA wnoh the Btmsp as did the B&glieh Hdon 
aitd the Scotch Sldiu'^oine loiity yeare ego, when the laetvuamed witty 
judge 'maintained that the diifi^^^ vm, all in his Since 

this note was in t|ype the eminent iingiish Judge has dm 
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Act Height be made to apply to Scotland^ and the questioxi 
was first riiise^ ten years after the Statute, llie Court 
with some difficulty by a majority adopted his view, and 
it has since been acted upon (March 7, 1844, Fordyce^ 
16 Jutisti 428 ; affirmed in the House of Lords, February 23, 
^47, 19 Jurist^ 322). Amongst the last cases decided by his 
Lordship, was a case with the Crown as to the property of 

part of the ancient Palace of Dunfermline. Lord Mackenzie 

\ 

visited the ruinSj and issued a most elaborate judgment in 
favour of the Crown. The Inner House by a majority re- 
called the judgment of tho Lord Ordinary, but the House of 
Lords returned to the judgment of Lord Mackenzie.* 


EOWABD F. MAITltAKD, LOBD BABOAFIiB. 

This amiable gentlemafl, most industrious advocate and 
laborious and distinguished judge, died on Wednesday, 
February 23, 1870. He was called to the Bar in 1831, 
and for a brief period ho held the office of Solicitor Qeneral, 
and was most deservedly promoted to the Bench in 1862. An 
elder brother, Thomas Maitland, had previously occupied a 
seat on the same Bench, under the title of Lord Hundrennan, 
and was distinguished by his great judicial ability. He 
was {womoted to the Bench on February 7, 1850, and was also . 
made a Lord of Justiciary. After a brief but distinguished 
career of less than eighteen months, he died very suddenly 
on. June 10, 1851. The subject of 4:hia brief memoir was 
much respected for his minute knowledge of law and Ids 
labmdous research into precedents. Whilst extensively em. 
ployed af the Bar, he was •chiefly esteemed as a Chamber 
c^tHinsd^ His (^nions always bore unmistakable marks of. 
gtiiat piuns and cautiohy and were expressed in dear ' lan*i 
guage, and not in the oracular style often had recourse to. 
whereby the response may .be read in a doable sense, leaving 

i credit c^.the adviMr; 
a judge j^snlted in hie‘ 
33 Jurist, 248. 


the client in ^ubt, but savii^ th< 

The eminehde of Lo^ ' Bat^ple .as 

, ' 

* V. 2%e dchocaie, 
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BoUs becoming so laige, that no msm with ord^avy pbpidM 
tod mtotal power could' overttoo them. A ebacitotot 
tiu*ew on the Lords Ordinary 'the further dtt^ of i^iikhi!^ 
proofs in easSe of disputed foot. This mode trial WaO 
greatly preferred by oux northern neighbours to trud by jory> 

t % " j? > 

uducht as an exotic recently transplanted into their Ito^ has 
never tafcto deep root or flourished; Lord Barcaple had 
the peouhar temperament for this new mode of trial, 
uniting the dhrOrtified balance of mind to bO found, or at 
least expected, in the jury-box in combination with the dtor 
recognition of legal principle which distinguished the Judge. 

From this continual strain of work, often of a meohamcal 
or techi^ical nature, throughout the day, with the additional 
preparatory and subsequent study bf cases in the after* 
neon, it is well known that vacation was to his Lordship an 
empty name. Alter the Court ostensibly rose for the so- 
Galled recess^his lordship’s roll of proofs extended over a space 
nmurly touching the next session of the Court. In addition 
to all tins proper judicial labour, Lord Barcaple was named 
one of the Commissioners on Law Courts. From the numer* 
DUS meetings of this body he was seldom absent unless pre- 
yented by his engagements in Court. The three blue vdumea 
akeady issued by the Commission bear evideneo of<his pre- 
li^pe by the searching series of interrogatories, often show- 
ily that his . lordship, practically knew much more of the 
street than the witness who was brought to give the desired 
information. No amount of strengtii oould long sustain this 
C^tinued and over increasing strain. Bis Imrdship at length, 
with reluctaui^, was compelled to seek .repose at home, hut 
antidote eame too lat^ He graduafly gee# we^tor^ ^. 
ati^leii^, vtithin a few weeks after 1^ retirement flnto aetiwe 
life, he, dmd, as he hod ever lived, in pe^ect peabe witii all 
mankind,' 

■' • I'cfi©- 'iiufltia. ■* 

^ \ * '»*1 #'* 
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Hehirge Hundal Was eto of .Japai^ of (^1^^ 
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tftti the west of Perthshire^ and a well-known writer to the 
Signet >in iEidillbutgh. The father was representative of the 
ancient family of Dundas, of Manor, in Clackmananshire. 
George was bom in 1802. He reoeived his primary educa- 
tion in the celebrated High School of Edinburgh, then under 
the preceptorship of Carson and Pillans. He studied in the 
College of Glasgow, and finally at BalUol College, Oxford* 
He there received the character of high scholarship, which he 
maintained to the last. In conjunction with Lord Butherford 
he gave an edition of Gauan Douglas’s YirgU ” for the 
Bannatyne Club. 

The University of Edinburgh deservedly conferred on him 
the degree of Doctor of Laws. He was called to the Bar in 
1826. He was not well fitted for the bustle of the Bar, but 
few excelled him in the preparation of written pleadings. 
These were at once models of elegant writing and forensic 
pleading. He became Sheriff of Selkirkshire in 1845, and 
Vice-Dean of the Faculty of Advocates in 1855. In 1868 he 
was promoted to the Bench, and took the title of the ancient 
patrimonial estate. He died very suddenly on October 7, 
1869. His judicial career thus extended only a few days 
beyond the year. He never got without the province of 
Junior Lord Ordinary, dischar^ng the irksome and continu- 
ous duties of the Bill Chamber. During the brief period 
that ho occupied a niche in the Supreme Judicature, and 
the much longer period he distinguished himself as a County 
Judge^ he gave satisfactory evidence of possessing in a high 
degree all the qualifications which make the sound lawyer, 
and the discrimmating judge. It is well worthy of con- 
fliderarion as exemplified in the instances of the few judges 
whose judicial lives we have now sketched, and especially 
those of Lords Baroaple and Manor, whether it is wise to 
delay placing gentlemen on the Bench until age has begun 
to quench the vigour of manhood ; when the new path of fife, 
with its incessant call to labour, accompanied by the intensd 
'Sense of responsibility, mnf be expected to produce an 
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eady paralyns aud collapse of physical and mental force* 
It is wdl nnderstood that the sdaries of the supreme judges 
in Scotland are on a scale so very lovj as often to ohtun a 
deoUnatore foom Advocates in fir^t-ratO) and, thitteforo, really 
remunerative, practice, to accept promotions to the Bench, 
until they have greatly imptdred their abilities by hard 
work at t||ie Bar, so as to obttnn an income with which they 
might be able to uphold the dignity of the Supreme Bench, 
vdiich the salaries attached thereto are wholly inadequate to 
sustain. No economy can be more hazardous to the -highest 
intorests of the country. Nothing enlists the attachment 
of the people to Gfovemment more than the pure and right 
administration law, by judges of the highest eminence that 
can be obtuned ; whilst the reverse, even on suspicbnlT 
is the fruitful parent of discontent and disaffection. 


aet. VII.— academic discipline op the 

INNS OF COURT AND OF CHANCERY.* 

P RIOR to the reign of Edward L, all the learning of the 
. country, was engrossed and absorbed by the clergy. The 
law offices were filled by them. They were the ju^es, the 
connsel, and the attorneys. . Hence the old expressive adage, 
** Chrieue temper eaueidieue ; ” intimating that in the dark ages 
the pastor of the flock invariably combined with his sao^ 
duties a mundane occupation. 

As mi|^thave been m^eoted, the clmgy ftil into . discredit 

* What relates to the early fa^Btory and DisotpUae of tiie 
taken from a lecture, now out Of print, deUvered in 1881, before the 
Benchers of lanooln’S'lna, by a Barrister uf the Society. 
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bj iheir practice in the law. They were consequently 
interdicted from it by a general ecdesiastical canon in tiie 
reign of Henry III. 

The exclusion of the clergy from the legal profession was a 
change not at first beneficial to the community, but very much 
the contrary. The bulk of the laity were lost in barbarism 
and superstition. The, fields therefore, previously cultivated 
by men of learning and ability, was now thrown open to 
ignorant pretenders, who very soon taught the people to 
remember with regret their more competent, if not more 
scrupulous, predecessors, the clergy. 

The illiterate practitioners who succeeded the clergy out did 
their delinquencies. The Chronicles of Edward I. present a 
frightful picture of corruption, pervading all ranks of the legal • 
profession. The discontent incident to such a state of thinga 
was enormous and universal. The great monarch who then 
occupied the English throne did not turn a deaf ear to the 
complaints and clamours of the nation.* In the eighteenth 
year of his glorious reign he issued a Commission of Inquiry 
and Bedress. The Commissioners were worthy of tho master 
who employed them. The chief was the founder of the 
honourable society of Lincoln’s Inn — Henry de Lacy, Earl of 
Lincoln — one of the greatest men of his age — the personal 
friend of Edward L-^his principal minister — and the head of 
his nobility. The second commissioner was Burnell, an ex- 
cellent Chancellor, rescued by Lord Campbell from oblivionif ; 

That the Commissioners instituted a very searching inves- 
tigation, history tells ns ; andr we may rest well assured that 
thmr report proved startling and convincing. 

In the following year^the year 1292 — a strong representatioti 
was made to Parliament of the, corruption and venality which 
then prevailed in the legal offices. 

With t^o honourable exceptions, all the Common Law jt^d^ 

'i 

a Olamor ndserorum venit ad Begein.’’«<«**I)iuiataple Ohron*. Bd. by 

Besme* ' 

Vn^tak^a/WliaUegrilTd. 

. ■ VOXh 3UUX.~.NO. Lvm. U 
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prMiding in the Courts at Westminster, ^rere oonvicted of 
tiJdng bribes and hilsifying records. The unworthy magistrates 
who thus brought disgrace upon the ermine, were speedily 
degraded and removed; but there must have been great 
difficulty in finding their successors ; for they could not have 
bemi diosen firom the clergy, and the laity were still less likely 
to supply^them. 

It was under these circumstances that Edward I., with the 
tan^um of ParlUmunt, issued a second Commission, which 
was addressed to the Chief Justice of the Court of Common 
Pleas, John de Mettingham (one of the two exceptional, 
untainted judges), authorising him, in conjunction with his 
colleagues, to look out for, provide and appoint, from every 
county, a certain number of attorneys to practise in the 
courts, aud a certain number of pupils to study the Common 
Law and secure its continuance.* 

The Commission suggested that 140 attorneys might suffice 
for th^ purpose in view. 13ut power was granted to increase 
or diminish the number; as the justices in their wisdom 
should see fit ; and it was declared that the persons to be thus 
chosen by the justices, and those only, should attend the 
courts, and conduct the business of the King’s subjects 
therein. 

The only persons spoken of as constituting the legal pro- 
fession at this remote period, are the justices to whom the 
Commission was addressed, and the attomeys'l’ and students 
who were the subjects of it. 

In the Commission the students are styled apprentUdi 
VSbsntes vddueere ; that is, persons who had learnt something 
of law, and* were willing and apt to learn more. The end 
sought to be attained was the cultivation of the Cmnmon 
Law, in contradistinetion to the civil and eedesiastioal, then 

• Ha. Par, 10*.’ 

t Hm othaoftufo wen thotb who had eome into aetioa in place oC the 
dergj. At ffiii period thwe were no barristers, fitance ffia chi^ legal 
adn^of the Crown was .eaSed the Attorn^*OeB«id:--tlmts^hssiQl 
ntttna. 
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supposed to be sufficiently taught in the two learned ITnhrer* 
slties of Ojtford and Cambridge. In other words^ the OSIng 
and his ministry were minded to rear up a race of lay candi- 
dates for the) forum, to fill the place of the spiritual competitoi^ 

** , > 

now irrevocably^ banished from the secular tribunals. 

Accordingly, Sir William Dugdale affirms that very shortly 

» 

after the issuing of (his memorable Parliamentary Gondmiis- 
sion, a colony of common lawyers, including both practitioners, 
and students, was planted in that region which has ever sinc^ , 
been occupied by our Legal University. 

The justices selected the nominees ; but the Government 
must have fouud the accommodation ; and we cannot doubt 
that this was done by the authority and under the superinten- 
dence of the King’s chief ministers, Henry de liacy and Lord 
Chancellor Burnell. 




Tn the reign of Edward I., and ;long before — the Masters 
ana subordinate functionaries of the Court of Chahocry 
resided, and had their offices, in certain hostelries called Inn$ 
of Cfiancert/, lying between Fleet Street andHolbom; and 
in these were placed the attorneys and apprenticii chosen by 
ihe justiooH. 

Tov^ard? the close of the reign of Edward L, or in the 
very boginuiiig of that of Edward II., Henry de Lacy, , the 
jjjreai of Lincoln — a man who, in addition to other 

splendid tpialities, was celebrated for munificence — surren- 
dered his town tnaasiou with its accompanying advantages 
in Chancery Ijane to a body of Common Law professors and 
their disciples. This fraternity took their nrnne from the title 
of their founder, aud were known, and have ever since been 


distinguished, os the Honourable Society of . Lmopln’s IniijT-^ 
the first and the oldest Inn of Court.* 

In the r^n of Edward III., we are told tiud die. l^|;al 
apprentidi ol Thavies’ Inn, one of the ancient Xnw. of . 
cq;]^, finding the acoommodation of that place too narrow linr 

lanooli^^^ die “ aacienteet Honae 

:tJ 2 ' 
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for ibeir aagmented iuiinb6»« socepted firooft the Ho^EAtal 
Koi^te a lease of the Temple ; and here we have .ihe 
— ^not qmte so remote as oommoidy imaged— of. those two 
great Inns of Oourt, the Inner ' Temple and' -the Middle 
' Temide.-'- 

The <m|^ of Gray’s Inn, the fourth Inn of Co^, is 
eini^iy, 'ywt in the same reign, the reign of Edward III., 
Lord Grey de .Wilton granted to another corps of legal 
appreatieit a lease of his hostelry in Holbom. 

\ k 

The fraternities, thus furmshed with more capacious habi* 
tatmns, did not relinquish their former dwellings, the Inns of 
Chancery ; but assigned them as places of reudence and 
education for the younger apprentidi ; reserving their new 
domunles, the Inns of Court, as head-quarters for tlie accom> 
modation of the Governors, the Senior Fellows, and higher 
order of students. 

AU these bodies proceeded in accordance with one uniform 
scheme, and that scheme was collegiate; each of the greater 
Hohsei^ the Iims of Court, (by which 1 mean Lincoln’s 
Inn, tiic Temple, and Gray’s Inn,) had two subordinate Inns 
of Chancery, — ^filled with their pupils, and taught by their 
instructors. 

What prepress they made daring the long reign of Edward 
QL' most remain a speculation ; but it is probable they 
flourished under the dominion of a Prince, whose domestic 
government was even more admirable than all hie foreign 
'^ictmies. In Henry IV.’s time they had not only acquired 
a settled cmistilution and an academic diseiplincy but the men 
tiUmed out by them proved generally the muri* eminent of the 








Some writers have indeed attemi^ to ccrry^baclt. ^ 
hiptoiy cl riiese sodetieMi ■ to a period much eariiec 
m E^atr^^Lc The g^eoating of Itfagaa Oharti^ and the living 
a flzily: tennro to "thej Couyt of Comin0iL; Ple8S^ .aii!e^^ 
rircpnmiiUaces ust^ ae .hnying^pxodimt^ 
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Bladkstond oaiybj a lucky assemblage of Common Latr pro** 
fessdrs” is the reign of "Henry III. This fanoiful snggcition 
ite stop not to investi^te, r posing, as we do, .with all eon*^ 
^ehoe, on the learned and cautious Dugdale, who refers tiite 

_ I 

oi^in of the Legal Inns exclusively to the Parliamentary ' 
Cmnmis^on of Edward L 

These associations^.therefore, are not quite so old as Blade- 

I 

stone’s summary might lead us to imagine. They spiAug 
up at a time when the law of this country was culti'^, 
vated under the fostering care of our English Justinian ; and 
their institution^ after ally is but a gleam of that light which 

fe 

preceded the full morning, when letters were revived,-azid the 
sciences pursued with- the ardour of a new passion in the 
fifteenth century. 

Another misapprehension of greater importance is fallen 
into by Blackstone. He represents these Inns as so many 
accidental clubs, or companies, formed by private compact, 
and liable to disunion at the volition of the parties ;—for- 
getting that they are pronounced Universities by those 
profound lawyers. Chief- Justice Fortescue and • Sir Edward 
Coke ; the one writing in the* fifteenth century, the other in*’ 
the seventeenth. . . 


In 1402, the author of the famous Panegyric <m the 'Laws 
of England,' Chief-Justice (or, as he is sometimes called, Lord 
Chancellor) Fortescue, became a member of Lincoln’e' inn*; 
and to him we are indebted for an account of the inifeeKef . 


Court, and of the Inns of Chancery, as they existed upiimHfo’ 
cd four centuries ago. The Treatise ** De Laudibue Tje m im 
Angliss *’ was written about the year 1464; The modt vhlQ^/ 

' ' - ^ ' ' , ' '■fi 

able portion of it, in oqr esteem, is that which /(dates tonUktlt'^ 
hh (^Us '^the Legal ICniventity; and we Imve onby to. 
that this portion is so diorti ; He tdls us that tte Lins 
tisthd of sorte of eK)ll^ate houses; mfe 
Ohaaeeryj in ’ wlfioh the younger si^ents itd the law 

itJtoaUy phkoodiv»> laqr*^ and &^yi»8b^: Baj^;hiai^4^i9. 
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and, as it were, ihe elements end pnootples of- tite- 
lawi' ivlu> profiting therein as they grew to ripeness,' so were 
th^ then admitted t6 .the greater* Inns -of the ssmo e^y, 
called lims cl Oonrt. Add 'in' tii^e • Inni. d both ’^nds the 
barons ipid kn^ts, teith other grandees and noblemen d Ad 
kingdom, were'-ncenstomed to place Aeir children, 'though 
thej^ 'did not desire to have Aem thoronghly learned in the 
law, or to ^t theb -living ' by its practice.” He Aen adds, 
Aat about 2000 ttodents frequented these several Inns, 

s. 

eqtsd (according to Lord Brougham's calculation) to 10/)00 
in ' Ac present day ; and - by far the greater number - cl 
tbeUi were of high families, Filii Nobilium, or gentlemen 
bom. 

ForiCsene does not explain Ae mode of study pursued in 
the Inns of Court, or in Ae Inns of Chancery. 

He is likewise silent as to their internal constitution 
and government. But we learn from other sources Aat 
Ae^tipprentiefr, or scholars, were divided into Aree distinct 
classes. 

To begin, thmi, with the junior class. This embraced the 
stadmts or. novidates of the house, who, not being competent 
to give instruction, were content to receive it; - 

/Bie next or second class of apprentieU were those who 
cmidticted Ae educational exercises prescribed. ' ' 

third, or senior class; were the apprentieU ad tepem^ 
whdiifriite Aeir standing and acquirements, were allowed by 
Ah jttdlgCB to praetioc as advocates. 

The. geaenc tenn, apprentienUf or scholar, ap^ed equally 
to and tbie threefold divisum » as old tncAe tiiab # 

Ta rpigpi^ wheu fcrv ali oii^Ai% pApoiet Atr 

Sk^lish language came to be employed, 1^ .t«na apprenUeiut 
br^^ '-to ^^^iippear,. and that of bdrrUtel' was 
ito atoa^; Abii^' yriA a more limited dguificatuA* - ’ . / 

. *l%a jbarriUtn not d^l't^ ffrA A^bd^- of ' a 

y 'A ' ■' >'1 ' ^ *• ' ' I i' ^ ' ii i- - ' i" "<* ' * , . 

m . ji»tiee> as cmam<»ily supposed, but : from . the bi#* or 
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At wbu^ exeroUies were performed in tile liiiK of 
thoBom^tj’. . ■ , 


There were two sorts of barristers, the jitni^r and the 
sniriiH'.. . The juniors were, barristers of the society — ^mere 
sMiademio^. .The seniors, on the other hand, were barristers 
at Uapf UiUowed by the Courts to practise as advocates. 

Thus it would appew .riiat the degree or status of a bar* , 
xister was not ori^nally or necessarily forensic.* 

When, however, it received the judicial sanction, then it 
became forensic; and then, but not before, the barrister;. of 
the Inn, the rimple academic, became a barri8ter>«t-law>*:a . , 
public and juridical functionary, entitled to pre>andience .in.. 
all our courts of justice. 

It has been said, and said by high authority,t that in 
calling to the Bar,* the Governors of the Inns of Court acted 
under a delegation of power from the judges. But it would 
appear that they acted ex proprio viyore, Thcw de^ee 
was academic, not forensic. The judges stood on separate 
ground, and exercised a distinct function. It was the judge’s 
province to determine whether the academic of the Inn should 
become an advocate of the Court. 

In ancient times — that is, down to the seventeenth century 
— >the call to the Bar was not by the Governors or Benchers, 
but by the Beader of the Inn ; who examined the candidates,, 
and advanced or kept them back ‘according to their deserts.' , 
The judges in general paid regard to the certificate impfit^% 
in the call; because the call, was not a matt^ of connm,Jlji^^.’.. 
involved investigation. When the judges surmised- that, .tha 
call was a mere formaUty they refused to recognise, it, and , 
thus all . mischief to the public was easily prevented* 
titis -is.>av.fiiy differmii thing ..from saying that the'.bcmfiiemi'' 

- I ■* ' r*' 
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* Ths words of the CSall are stub prodahn von aBan^er of. 

gaeit^.” • ' 

t Cmasvm Law Goa^. .ISS& .Vfiee Betsy. Oraus Bm,.B6nsL '9011^ 
wh«e Lord JCansfidd. dti 
hast a Oomt omioetmng 
.from the Judges.”... - 
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or the readers, acted as agents of the judges ; they acted by 
their ovm authority. ‘ 

The preparation required to qualify for the Bar was in 
the days of our forefa&ers more protracted thui at present. 
The young student who had left the University of Oxford 
or Cambrige was first entered at an Inn of Chancery, where 
he worked for two years in getting up what was considered 
the mdiihental parts of the law. He then ascended to an 
Inn of Court,* and there his first endeavour was to cultivate 
tire art of boUiny,—~a, strange name for an intellectual operSr 
tion,<~'which consisted of conversational arguments upon oases 
and questions put to him by a bencher and two barristers 
sitting as his judges in private. He afterwards, — that is 
on becoming an expert bolter — was admitted to the mootings, 
or public disputations of the Fellows; and at the end of 
some four or five years was made a junior barrister. When 
of mght years’ standing on the books of the Upper House, 
he became a senior or utter barrister ; and then was opened 
to him the place of Reader to one of the Inns of Chancery. 
But he was not sufiered to practise in Court till a further 
term of three years had expired ; in other words, not until 
he had for eleven long years studied the law and conformed 
to the discipline. Indeed, it was ordered by command of 
the. judges in the first of Elizabeth, that no barrister should 
presume to plead in Couict 'until he was of twelve years* 
standing as a legal academic; so that few could hope to 
be^ practice undm: thirty years of t^e. 

Badbi academic advancement was preceded by examinations, 
jealously conducted, because ail were contesting for prises 
which ^y a few could obtain. 

' To great academic services, to distinguished talents^ or to 
extraordinary acquirements, the steps of promotion were 
aecriera^: as, for exargple, to Sis Edward Coke, ,wbo was 

_ ^ fife !Chooia8 More followed tliis pTOdse course. He wm two yessw 
m m lim 1>efore cctaningto Iiiitoola’s XuUa of wliicb ic proved so 
distingmsbed a member. 
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mftde a barrister after, we think, bat six years* study. Tfias, 
the man of knowledge and oapacify was marked in the Inn 
and ^oyed tO' some extent even a public reputation. 

Wherimr riie attorneys ever properly belonged to the 
of Ocurt, it seems difficult to determine. As matter of rights 
it would rather appear that they did not\ for we find some 
entries stating that thej wera admitted ex gratid. There are 
several orders for their exclusion. One, in particular, in the 
reign of Philip and Mary, expresses the concurrent resolution 
of all the four Houses of Court, that no attorney should be 
• received in the superior Inns; the order laying it down as an 
universal regulation, that if any member of an Inn of Court 
should practice * Attorneyship,* he should, ipso facto, be dis- 
missed the Society ; with liberty, however, to repair to the 
Inn of Chancery from whence he had come.” This order 
su^ests a sdution of the change which ultimately took place 
in the character and working of these lower seats of learning. 
Por, whm'eas, in the days of Fortescue, they were the recep- 
tacles of the young nobility and gentry, we shall find that in 
the seventeenth century the resort to them was exclusively 
confined to legal practitioners. Hence, Lord Campbell tells 
us, that the great luminary of the law, Sir Matthew Hale, 


was admitted a student of Lincoln’s Inn, without having pre- 
viously belonged to any of the Inns of Chancery ; ** these 
establishments having been by this time,” says his Lordship; 
entirely abandoned to the attorneys.”* 

By this time therriore had been consummated that- 




profesrional segregation which has lasted ever rinoe; a segre- , 
gationlauded by some, but regarded by others as carried too fair. 

Here however a grave question arises— what has becotnb' . of ' 
theCe fans of Chancery? In.fi.Chas. I. the jiii^ges ordCi^ that 


&ey ‘^’Slmnld hold tiieir government subordinately to. the fa^it 
rri 'Ootirt.to which they belonged.” The benchers were 
over required ‘‘'to cause the Inns of Chancery to be expi^iimid 
in order tiwt there p^t!::hi.^^competont number of 


^ lihres of i&Q Obiof rol. 1, p 515s 
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lor students; and that once a year an «xac^ survey (dundd 
be taken to ascertain tint the chambers allotted lor . that 
pmpose were accordingly so . employed.’* We cannot. doubt 
that the att(Hmeys will be prepared to meet inyes^atikm;;. 
but, we have never heard of Aeir havmg set apait,. ** 0h8im> ' 
bean.:- for.-: Sisdentei” nor are we aware - that the .beechera 
bajee^eyer done anything to enforce that, reqnjumnent. 

What endence may be contained in the old records of the 
Uppnr and Lower Houses we are not able to <^er even a 
coigecture. . Sir William Dugdale obtained access to thdr 
repositmues in the seventeenth century, and published . the < 
extracts made by him witii comments interspersed. His. hook 
— ^the ** Orpines Jnridioialea ” — is very imperfect; a mere 
compilation, or rather jumble ; entirely without method or 
order, and loll of perjdezing obscnrities,. But that it is 
aimurate so bir as it goes, mtd ^ far as it is intelligible^ we 
cannot doubt : the high character and learned labours of the 
author havii^ secured for him the respect of his own tuncx** 
the reve^ce and gratitude of posterity. 

Fahu Dugdale’s researches, it would seem that the 
Governors of Lincoln’s Inn began before the others to pre- 
serve tegular entries of their proceedings— one of the first 
eitations from the Lincoln’s Inn Register ” coniMting a 
long column of Readers, at the head of which stands the for* 
gotinn .name of William Huddesfield, who appeam to have 
kctiired in the HaU of this Society just about tiie time whmi 
Fortescfie’s Pwegyric was composed. The list of Beadera 

r 

of ; tha bGddle. Tmnple begins in the seventeenth .yeur ol . . 
Henry YH. Hie list of Innmr Temide in .tiie twenty 
8eeop4 VII. And the list of .Grigi.’e ^in thefil^ 

of Hmnty VflL Fr<^ Am it would ^pear Llnimllf^ ' 
Inu' was the first of these SoQietioB Intd a jnlded . 
goveanms^t.* 


^ Vcok”. of Xanooln^s Ion is the ddeat. 

ol Way San pt Ooiarti. IteimuBenam in and fl 
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fullest acocHiBt is of the Middle Temple. Dugdale was 

a member of it ;• and he deBcribes minutely, though obseorely,' 

its method of teaoMng and its degrees. 

two Societies of the Temple were originally one body; 

when they separated we know not. Down to the 

Beformatimi they were tenants of the hospital kmghts. On 

the dissolution of religious houses, they became tenants of tiie 

Crown. And in‘1609. King James, who loved the law, and 

desired its improvement, converted their precarious leasehold 

tenure into an absolute right in 'perpetuity, ** upon truti far 

tho reception and education of the professors and students ef 

the hhos of this realm” 

Middle Temple consisted, and perhaps still oonsiats, 
of benchers, readers, cupboard-men, barristers, and students. 
The benchers were the governors; the readers the lecturers; 
the ciq)board-men, a superior order of disputants^ deriving 
their name from the cupboard, which, during ezerdses, stood 
in the centre of the Hall, and was used as a sort of tribune for 
the convenience of speakers. 

!nie benchers were chosen from the readers ; the readers 

a 

from the cupboard-men; the cupboard-men from the barris- 
ten ; and the barristein from the students. 

For the purpose of educational exercises, the year was 
divided into moieties. The benchers appointed one Bender 
and 'four cupboard-men to do duty for the first half-year, 
from the b^inning of Hilary Term to the end of Easter 
Term. They appointed another Header and four ci^board- 
mdi' to perform the fike office from the beginning of Trinity 
Term to the end o$ MiohaelmaB Tmm. ' 


Bar^teri|;of little practice or slender fortune generally 
deoHoed Oi^boerd, because tlm office of cupboard-man led- 
itt^ leh^M to ffie d^nily ol the Beadersbip, which we slmtt 
presently see involved expenses too heavy for an ordumry - 
pockeh . Those who thfrs pr^rred a safe obscurity In. | 
d#)ffeKOtii edeya|h>n> were eaUed^the ** ancients ” ctf tiie 
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and sat at a table apart firom the rest, exeni^ted from ui dtttjr, 
and eut off from all promotion. 

Boring term time, tiie .members were sdpposed ' to be 
engaged for the earlier pturt of the day in &e Coorts at^'V^^it- 
minster.- Aoademioal exetc&es, therefore, were' ml 
afto dinner and after sapper ; and mootinffs were maintained, 
ming^ irith potations, on the alternate Mondays, Wednes- 
days, and Fridays. 

^e mootings of the first half-year commenced with Hilai^ 
Term, and were constantly superintended by the great func- 
tionary, the Header, and three of the Benchers. Ihe pnn- 
<npal performers were the four cupboard-men. Barristers and 
students took their share in the discussion, or were content to 
listen. 

Ihe subject of the mootings were feigned cases thrown into 
the fmrm of pleadings, which were generally opened by a 
student, and followed up by an utter barrister. The debate 
was then taken in hand by the cupboard-men, with whom, 
likewise the Benchers contested. And, finally, the Header 
himself, high over all, closed the discussion by deliverixig his 
<^[»ihion. 

The avowed object of these ezercitations was to promote 
the faculty of ready speaking. To secure this end, the cBs- 
putants were kept in ignorance of the topic until called upon 
to discuss it. Thei caee,*drawn up by the Header, was laid 
upon the salt-cellar before metds ; and none were to look into 
it i^Nni pain of expulsion from tbe Society. 

At the close of Hilary Term, the' Header was to prqntin fbr 
tihe defivery cff bis £«ent lectures,' or, whit trere teelhl^^y 
csBed, hm Vacation ,yead^jiig8. He 'iras iiso to . jnNrrkj^l&e 
iii^s for the f^^eltotortSinments wMi^ 

And.'tlu8 tett was the most seridus pmi the businj^l' the 
nxy^ite yhpving hot vnfre<}uently the* ririn"^ the'1^ 
Htodcf. < He h^^ indeed, I a yery eos^ 
he wis'phl^lhd or mc|h6tod;i0 maintain '’gi!eiitsih^.i& 

White deKivering his lectures, he Itept Cpeh hoitei flWl I 
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aad^ out of his priTate. purse, defrayed all the charges. D.ug« 
dale tells ris that in ten days one Header spent 600/. in feasti^ 
'^his visitors — an enormous sum, if we consider the change 
since produced in the value of money. 

. Hut it will be asked, induced the Reader to sustain 
this formidable expenditure? The answer is, the office, in 
the first place, was the only channel to the Society’s Bench. 
This however was but a small part of the advantages expected 
from it. The Reader had .not only the first rank in the Inn, 
but had precedence in Court the moment his appointment was 
notified to the judges.* He had the remarkable privilege 
of calling to the Bar; he had the first claim to be made a 
judge ; and from Ms class were chosen the King’s Attorney- 
General and Solicitor-General, as well as the King’s Seijeant ; 
to say nothing of the inferior, though lucrative, offices of 
Attorney-General to the Court of Wards and Liveries, and 
Attorney-General to the Duchy. These were the tempta- 
tions which made Mm recoil from the ancient’s table, which 
reconciled him to the labours of the cupboard, and, finally, 
wMch .'Seduced Mm, even at the hazard of insolvency, to 
accept the dazzling but perilous honours of the Readership. 

The Lent readings generally lasted about a month. The 
Reader, before commencing operations, withdrew from the 
public eye for some time, in order to enhance the effect of Ms 
re-uppearimce. On a given Sunday he disclosed himself in 

the Temple Church, attended by a retinue of friends and 
admirers, a sub-reader bearing bis train, an utter barrister 


Carrying Ms bagr .and sixteen smvants in livery swelling tiie 
. ,pu thu foUowing . Monday, in the morning, he 
repai^^^lte.. fhe wh^ the Society were a^embled to. 
l|!9}.,end.fiuiy ell had breakfast toemther, the Beadeir 

oi* the day began by 1^8, 
U||^ l^e^oaf^;. sufvei^ alliance, after wMch.W 
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Aonoonced by the mouth of his 8ab-<reader the Stotttte 
sdeoted for commentary. Thie done, he deliyered his prsBlec*. 
tion. 

But here again it would appew that the Bearer was'.tiot 
only to leoture and expound, but to ccmduet dii^tatkms ivfor 
no sooner had he finished his reading than the enpboard>men 
fdd to work, impeaching his oonclosions, right and leB^the 
judges and seijeants joining in the fray ; until at last the 
Header himself rose, vindicated bis own opinions, and for tihe 
time put an end to the discussion. At this stage dinner was 
served. That meal over, the debate was revived by one of 
the indomitable cupboard-men, who forthwith dballenged 
the Header to discuss with him his cases. Other combatants 
followed} and again, as before, the Header interposed to 
finish the debate, which he invariably did by giving judgment 
in bis own favour, and demolishing his antagonists. The 
repast of supper was then announced, “ and so,” says Dogdale, 
** ihat day’s exercise was tenmnated.” 

In the ensuing Easter Term the suno Header again pre- 
dominated at mootings in like manner as he bad previously 
done in Hilary ; and as the reward of his services (suppoting 
nothing more advantageous to have been offered to him) he 
was called to the Society’s Bench. In taking his place hej as 
usual on such occasions, professed a profound sense of hi$ own 
unwinrthiness, uttered xnany expressions of obli^tion to the 
oupboard-men and barristers for their valuable assistauee in 
tho' exercises, and bestowed large conuuendation on the 
students for their- orderly behaviour tluoagjMrat tha oen- 
moniaL 

Ba Trinity Term the seooatd Headmr succeeded#. and ppfsued 
naexeer precisdy eonrespondent with timt ^ Ina piedeoihiior. 

• Bn to<A tiie highest rank in the Jim and in the ^urta^ '■ He 
main t sine d eostfyi perhaps ruinous, lim|dt«dity. ; He'fhMrted 
nobhM, prelates, ministers d! state, judgm^ Quena’a <lounsaI» 
aeijeants, royal favmiritss, court and 

airifla*«iu short# all who by their good vordni^Klikediaiitaa-hls^ 
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intereat ot oalt his reputation. Like his predecsssor^ he 
argued and debated in Term time ; he lectured and es^unded 
in yaoatioii. He curbed the undue viTacity of cupboard-men. 
He snubbed the pert utter. He protected and encouraged the 
tiinhl studeht. Until, at length, in the ensuing Hifichadman 
Term, having run his appointed course as Header, and 
havhag jreoeived no other promotion, he, in the fulness of 
time, subsided into the comparative repose of the Society’s 
Bench. 

In this way it must frequently have happened, that two 
Headers were each year advanced to the government of 'the 
Tnn ; a number probably not more than was necessary to keep 
up the corporation. 

The decay and subsequent extinction of the academic dis- 
cipline - which we have endeavoured, however imperfeotiy, 
to describe, is mainly referable to three distinct causes. 

In the first place, the subject taught was the Common Law, 
and that alone. The Legal University professed to teach but 
a single science, or rather, a branch of science ; for it did not 
teach, or affect to teach, the Roman law or the Canon law ; and 
stdl less did it pretend to teach the principles of Equity, the 
low of nations, or the great doctrines of general and compara- 
tive jurisprudence. And hero was an error into which the 
judges fell, who bad the power, and to whom belonged the 
duty, to direct an expanded scheme of education instead of 
the stinted one pursued. This is a very grave consideration ; 
for we believe the defects now imputed to the Et^liah lawate 

a kind which might have been in a great memnie averted 
by peylng some attention to the juridical systems of - fottr^ 
si^ the iBodfiS of ^er ’ confttines. 

Tiw'istkmd esmie of the d^line of- duieipltne was the mods 
of teaehit^, vrhkh oertauily was ill eon^iM. As^.yet tim 


reveirtitd «fu%M soggssted ho chahgs ; bfit, by a' sheheitihn 


of orders, inonleated'^dispQtations, as things. wh^oa' 
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upon Statutea.} many of them barbarooa. Their general 
merit may be guessed frohi the fact, that (with the ex- 
oeption of Lord Bacon’s readings on the Statute of 
Uses) they «re now 'as forgotten as the absurd and coeriy 
pageants wUch accompanied their delivery. The mootings, 
too, were lesa fitted for a college than for a debating club, 
where all,, are on a footing of equality, and where petulance 
may be indulged without danger to authority. 

There were no tutors,, no professors^ in the Legal Uni* 
versi^ ; and the teachers — if teachers they could be called-^ 
were all men seeking their own advancement, more ansiouii 
to shine than to instruct. 


The third cause, operating in the same retrograde direction, 
arose from the pompous revels and bombastic ceremonies to 
which too much of Dngdale is devoted. These idle re~ 
creations, bri^nating in monkish observances, must have 
offended the Puritans — ** the bigots of the iron time”->and no 
doubt brought ridicule and odium oh the societies. Yet 
the respectable Dugdale seems -to luve thought them an 
essential and really useful part of discipline. 

The extinction of the Header’s authority, with the cessation 
.of mootings and boltings, generated gradually a laxity of 
discipUne, ultimately resulting in a state of things wluch here- 
after will be scarcely credible, though cmly very recently, and 
as yet but imperfectly, put an end to. In riiort, the status of 
a barrister came at last to be attainable by dinners without 


any ascertainment of the diner’s mental qualifications. 

Now, howevipr, under an improved, thongb still hmlty, 
system we have two kinds of banisters— tiiQse who have 
sabtmtted to examinations, and those who have attained 
lectures, jtmhaps without listening to th^, or bestowing a 
thon|^ <m the law. t ^ 

. Not aatisfied with the existhig state of things in tha {nt» 
of Court, a new body-fthe Legal Education Assodation— 


propose to establish. . a lUmyersity "for the Ednoation .. of 
Stj^ts intended the'Imwr>platijbg thh 


> 
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admission to both branches of the profession on the basis 
of a combined test of collegiate education and eaamiiuitioii 
hy a public Board of Examiners.’* How there can be a ea^ 
bined test of qualification for two things in themselves very 
diffident from each other does not clearly appear. The prO-^ 
posed University will be confined to professional tuition 
— ^and limited to those who are intended for profe^ional 
practice.* 

Whether such a restriction is wise^ or even consistent with 
the name of a University, is a question for discussion. But 
there can be no doubt of its inconsistency with the original 
institution and objects, both of the Inns of Court and of the 
Inns of Chancery, which were declared by the judges in the 
12 Jac. L to have been instituted chiefly, indeed, for the 
profession of the Law ; but in a second degree, also, for* the 
sons of the nobility and gentry,” who, in the words of Por- 
tescue, did not desire to be thoroughly learned in the Law, 
tor to get their living by its practice.” The exposition of 
Fortescue is an argument for the wisdom of our ancestors. 
It shows the object of halving two kinds of barristers— those 
who looked on jurisprudence as a science, and those who 
desired to make the legal profession a source of emolument 
and a means of subsistence. 

In an address delivered by Lord Broughamf twenty years 
ago, ho stated that '*in the reign of Elizabeth above 2000 
students frequented the Inns of Oourt ; ” equal, his Lordship 
’ said, ** to 10,000 in the present day, and by fw the greater 
number were the sons of gentlemen who used to learn the 


laws without any view to practice.” 

That^ there should have been " above 2000 students ” in the 
Inns of Courts at a period when the English j^pulation vres 


short of three millions, is a startling fact if it be a fact, 
we must doubt the accuracy of Ihe enumeration^ The 

• " . + k ft 
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rartrictioa WM ooatetnplat 
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well liiiteofak*. 
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of Court devoted to Bencheni) Beadenf; and Bamsten, oonld 
not have eoobmmodated lo many ai 2000 etodentai or even 
a tiurd. or fourth, of that nttmb«r. 

The great thange, overlooked by Lord Broughami has been 
that now oM the students, keeping terms, are in the Inns of 
Cbtnrt (not less in the present year than 1409) $ whereas, f(nr> 
iherly,' &e students were chiefly, if not wholly, in the Inns of 
Chancery. Thus Fortesoue, temp. Hen. VL, states that ** there 
btAony to the Ime, ten Inns of Chancery, and sometimes more ; 
in each of which there are a himdred students at the least, 
and in some of them a far greater number — fliough not con- ^ 
stantly rending.” * The ten Inns of Chancery referred to 
by Fortescue are, we presume, those which still exist under 
the titles of Fumival’s, Barnard’s, Thavies*, Now Inn, Clif- 
ford’s, Symmond’s, Staple, Clement’s, Lyon’s, and Strand Inn. 
These establishments are turned, doubtless, to profitable pur- 
poses ; but they retain little of their ori^al character, and 
are, we learn, utterly destitute of students. There must 
have been negligence somewhere. The ** Legal Education 
Association ” ought to inquire into this, and not waste time in 
mticising too eagerly the Inns of (^ourt; which (though 
susceptible of improvements about to be adopted) have on the 
whole kept steadily, for flve centnrie8,’to the objects of their 
orlgimd institution; and arc now more prosperous, more 
popular, and more useful, tiian they ever were before. 

The Inns of Chancery belong to the Law ; ” and have 
property of gpeat value, which should be restored to its pris^ ‘ 
tine uses. The Benehen of the Inns of Court, and the 
Judges, as vititmrs, have here a duty to perform ; tho ekecUtioti 
of which will grehtly promote the obj^ts of the "Lt^ 
Education Assodation.” 


Amos’s Ibrteseua p> liS* 
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vjEHi-dN tHE Eight op couirsEi* to 

BECOVER HIS PEES. 

i 

«• / 

ri^HE recent caee of Mottyn y. Mostyn* hae &ec^ed we 
*f'. atteni^n of the profession to the ^nature of the cia^ 
of counsel to recover fees against his client, and as the hur. 
on this , matter is little* understood, either by Bench or 
wo propose to avail oursdves of the present opportunity to 
consider the whole subject. 

As a preliminary to the determination of this questi<m, it 
is very desirable to ascertain the exact nature of the debt 
incurred in respect of coimsel’s fees. If we may use such 
ah expression it seems to possess a kind of amphibious nature. 
It is certainly higher than that of other obligations which are 
honorary or moral, inasmuch as, under certain circumstances, 
it becomes a legal debt and may be recovered as such. We 
may observe that we are referring to the nature of counsel’s 
fees where there is simply the relation of counsel and client, 
and where there is not the addition of an actual promise, 
whether arising from words, writing, or part-payment. ■ In 
such case it must be conceded that fees cannot be recovmed 


by the counsel by smtion agmnst his client; but where, 
in the course of litigation, such fees are pmd by the party 
who wins the verdict or the judgment, in that case he may 
recover the fees against the losing party as a l^al debt.f 
It would . appear from the statement of the judges in the 


above case, that a debt due to counsel for fees is one of amt 

^ V , » <• V J 

C8<diiat.9ry . nature !ss; it were. Though moral or, hpnmmy 
striding idone, it is,' by a slight addition of mrcumBi^ces, 
cajole of being b^vnrted into a legal 6bligatim, ,.|t^ 
would appear frmn that case it is a debt whddi ^ 

Cohrto eonmder oiiid^t to paM, and, ther^ore, wher^ , 


. • I^Bep, 8 Oh. 
t MMfi* y> 1 f^Rsp., Sdtw 
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dordid^ to thd gdnerftl law of the lattd>'i&ota car ciroamatahe^ 
Woidd citeirert an honoracj; &e mond obfigataknr&to a' Idgid debt* 
th^'d shch resdit ought to take place ih the oaiie of 

debt due from a client to hia counsel. In ordef to show how 
practical^ to' apply this reasoning, we would r^er to finteAet 
r/Jf^oratdh.* ' In this base a cettafieated conyeyadoer' sued for 
his :be8 .imd i^oovered. Now it must be granted that in- the 
ease <d' work and labour dcAe by a barrister there is no itUplied 
contract for payment in respect of such work and labour, 
as would be the result in the case of a cerddcated oonyey> 
ahcer, but sdll it would appear that the promise which the 
law implies from the mere circumstance of the work being 
done in the case of other persons, may be supplied by the 
distinct act of the client. Therefore an express promise in 
words or writing, or an implied promise by part-payment, 
would supply that promise, or rather add a promise which 
the law, in cases of work and labour done generally, itself 
supplies. 

So much for a definition of the nature of the obligation on 
the ^rt of a client to pay to counsel his fees. But a more 
important point arises on the very threshold of this question, 
namely, whether or to what extent counsel and client may 
enter into binding contracts, because it le obvious that if they 
have no power to contract, the ordinary law applicable to 
obligations cannot be brot^ht to bear in their case. We 
think that the following proposition may be muntained, 
nmnely, ** That with reference to matters unconnected with 
wdvoou^ in litigation, counsel and client may enter into 
bindmg contmcts in law.” It 'must be Borne' in mind that 
acewd^ to h^w, untit the contii|t^ shCbfd, it W 
praiumed tWt whm p^iea aitd sta j^, they, have mwcr 
to ^dtreeti But j^^e are exi^reat ajiitiibii^ iii favour 'df Ike 
'above ptbpo^tioUi ''#k^ 'W'CiiivBl ’ibw'i«^^ 'td'ststei.''' ;Tiiie' 
first case if t1^ jSasMiif i ^ere a plt]ftibian 

sued a laidy wW ha^^l^j^qyed'ihim her brotlM lor 

, , * SB. AO,74i^ c SG. MS. 
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the fees of such attendance. It does not seem for 

go into the detaik of this case. It may be eui^ci^dt W 
state that letters were relied upon ,by the physician as pen- 
stitating a contract, which, were held by the Court not to hnTo 
that effect^ and, indeed, they seem on examination more to 
relate to the reduction or evasion of payment of an honorary 
demand, rather than to the creation of a new, or to the adr 
mission of any legal, liability; but the case is important to 
the present purpose, because the Court there admitted or 
decided that both counsel and plient, and physician and 
patient, may enter into contracts in law, only in this particular 
case there was not sufficient evidence to establish such a 
contract. In fact the cose broke down, not on principle, but 
from want of evidence. 

The case we next refer to is that of Hobart v. Sutler,* 

The head-note to this case is: A barrister cannot sue for 

his fees upon an implied contract for their payment, but they 

are recoverable by^an express contract.^’ In this case an 

attempt was made to make a client, a lady, who had received 

• 

money out of Court, liable to pay her counsel bis fees, wbich 
formed part of such money. It appeared that the Dublin 
town> agent of the country solicitor who appeared for the lady, 
called on the couns^ and stated that if he would initial the 


briefs vrith a view to taxation, the client, the lady, who was 
coming to Dublin in a few days, .would pay the (mount. On 
this state of &cts the lady was sued for the amount by the 
barrister. . The Court did not draw any distinction on the 


giround that l^e promise was made by the town agent, hut 
treated hitn in the some \ra.y as if he had been the country 
.{niqysQlf. Bat held we client not liable on this 
conh^t) .oh. the ground that it did not come, witiun 
anthfkity o^.a (mlieitor to nutke such a apedal ai^Qgmi^i^. 
with coiouel on behalf of . luh,olieht> and that m fact it wahih. 
the nature of a, step taken by the solidtor himself, in 
etu^ fum to oktaiu/l^xaiioh W his own hoaefiti aud Siil tl 

, * > k^.Od^La’» aeo.,lS7, , 
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'V^UI ii ^epartare {rom #e ustial ooursej inst^ l^jriag 
counsel the fees on his briefs at the titnot to a^ hint'to logn 
for fees which he had-myer roo^ved, tin client 

to sttoh an unneoal or inegnlar armhgmiwnt;''' therefore the 
action hdled) but the Oonrt repressed a clear ophuon m favonr ' 
ol'rthO -'Tij^ of a Inurmter to enter into a contract with his 
clihnh 

With -re^>ect to tins case of Bobar 't y. Sutler^ it is im- 
portant to- remark that the distinction b not drawn bj the 
Cobrt between contracts duving reference to adyccaojr io 
li^addn, and riu>se relating to non-litigious business— a 
distinotion to winch we sbidl presently allude. The role* 
riierelore, is too broa^ Imd down by the Court in that 
ca8e> though, with this qualification, the case is good law. 

We now refer to the case of Swinfen v. Lord Chelmsford.* 
C. B. Pollock there says (pp. 917-8) : — 

ease is of very great and giBoeral importance^ raising 
qimstiona as to the duties and .rei|pon$ibUities o? the members of tbo 
1§ar, and the obligation under which they coma hy accepting a 
retainer, and afterwards holding a brief, or (as is more frequently 
the case) by taking a brief without a retainer. They have no legal 
claim to any remuneration for the services they render, though they 
usQ^y receive a fee or honorarium, a^ they undoubtedly (in the 
ordinary eoufse of busU^) enter intVfiip express contracL*^ 

Hcge, ag^n, wi^ reference to this case of Sainfen v. Lord 
Cheimsfordf it may' be lN||;|iarked that the piuciple of law 
is la^ ^wn too hro^y, ~lbr the distme^n it not dmwa 
between Ebgions and ncn-litigiotts ' business in foot until the 
case rf y. Bnma, whfi^; we shall pe^tW eMV 

thoii^h tms du^ct^. uipur ww finm ma eiwiMt 

peri^i, is n%l^ ahd.pl^i yei it' is to. ^'jbnnd pWhii^ in 
oqr >lKmlc8 f^.ftctuaT rafog bai it is to be iMnl^il , 
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sttoh .quAtificatiofi the case of Swinfm v. Lord Chelmsford 
liiye. down Ihte lew in tile proper way. 

With also, to the term ** express conticaeM/ wh<<^ 

is used in both the cases of Hobart t. Butler aod Swinfm 
Lord Chebatford, some ambiguity b likely to apse unl^ 
tltis point be explained. The real meaning of the Court 
evidently was, not that counsel and client could enter info an 
express contract as distinct from an implied contract, bnt 
merely this: that though the ordinary relation of cottnsel 
and client . does not raise any contract in law, express or 
implied, yet they may depart from the honorary rule, and 
enter into an actual contract, whether expressed or. impUed. 
This distinction is adverted to in the .case of Kennedy y. 
Broun.* 


We would now cite the case of Kennedy v. Broun and 
Wife.\ In this case, as is well-known, Mr. Kennedy, who had 
received tffe usual fees on bis briefs, proceeded to seek to 
enforce an agreement on the part of his client, Mrs. Swinlen, 
to pay him the sum of 20,0001., in respect of services rendered 
by him as her advocate in the course of litigation for the 
recovery of an estate. 

The case was remarkably well aigued by Mr. Kennedy in 
Ids own behalf, fie appears to have ransacked the reports, 
ancient and modern, and to have collected anecdotes and 
passages' from books and literature of all kinds and descrip- 
tions, and allusions referring to the usage and custom in 
ancient times in our law, in order to show the relatioiiis 


between counsel and client. This ease also was yerjr 
wril eonsidered by the Court, where it was decided, namely, 
the Cjwt'of Comn®n Ple^. ^he judges rewryed tii^i^. 
judgntent, and exmnihe.d and investigated, evident^ ttlth 
care and deUberationi all the authorities .and dicto btdugi^l 
foirvi^ Kenney in ^e eourse'id hb 
bn i^ie, tile n^itien judgment d^vered ^y ^e 
dbunaom Pleas one of t^ 

• 18 Ctani. B.. S6Sl4|s: t 
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for . learning and researd^, judioial ability, and dew* 
neijBs of exposition, to be fonnd anywhere ui tibe report ; We 
do not.propose.to bring.. before the notioe of the readeti^all tite 
faets of this (Hue, or to state in detail the yarions argomento 
addnced on one side or the other, but it will be sn^Sddit 
foi^ emr purpose, if we state the result at which the Court 
arrived a^r consideratum of the authorities. The judgment 
of the. Court is to this effect (pp. 727-8) 

** We consider that a promise by a client to pay . money to a 

^ * it 

cottUmi fmr his advocacy, whether made before^ or daring, or after 
. the litigation, has no binding effect; and, furthermore, that the 
relation of counsel and client renders the parties mutnally incapable 
of making any contract* of hiring and service concerning advocacy 
in litigatitm.” 


Now, we think, tha.t Kennedy y. Broun has clearly estab- 
fished as law two propositions — one, that a contract ny connsel 
and (ilient with reference to advocacy in litigation is illegal ; 
the other, that with reference to matters unconnected with 
advocacy in litigation, counsel and client are mutually capable 
of entering into a contract. The Judges of the Common 
Fleas, evidently from an allusion made at the end of their 
judgment, contemplated that there might be an appeal fmm 
their de(»sion to the Court of Exchequer Chamber, and there- 


fore it seems desirable that we should make a few remarks on 
the reasonii^ of tiie judgment of the Court of Common Fleas 
in the case of Kennedy and Broun, because since the year 


1860, when ^bat case was decided, there hu bemi no oppiur-. 
t unity for the decision being, reviewed by any court whafoverA 
and the eat^, thwefi^,. ipia^t .be .revers^, or. extended hy .<ah 
Appeid Court. ; 3^ pifojStpte we eppr^gnd fh^ on yrhieli, 
the Court proceeded in Kennedy and B|Oun. ^,.bae^ o|t gp 
intel^ble and sgp^. fouudatiom , 7he dpitiue^n. 
advpcwy in . jmd' ^. Jmsin^ p 

cou^l in 

^veya]^, of and. ^fOo^ Ip 
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tho case of . on advocate who exeroUee public dutitia ' aud 
respott^biHties of a high and important nature, invrdviltg a 
special Iddll and a particular position acquired by ineaai|i:‘4>f 
long years of wutihg, and a particular kind of cohfidtoce 
which the public place in his abilities, it wonld be difficidt fo 
measure the value attached to such services by any kind of 
pecuniary reward ; it would, therefore, be extremely undesir- 
able, and contrary to public policy, that an advocate who had 
acquired a high position should be able, or allowed, to enter 
into a contract with his client to obtain an extravagant or 
unusual reward, or to limit or confine his services to any 
individual client. 

But the case is different with reference to non-liti^us busi- 
ness. In those cases the rates of remuneration are either 


fixed or do not vary considerably whether the work be done 
as arbitrator or chamber counsel. It would be productive of 
great inconvenience to the individual counsel, and . mischief 
to the public, if in the case of business done at chambers, 
tho client were forbidden, under special circumstances, to. 
convert his moral into a legal obligation. It would be diffi- 
cult to secure the services of a competent arbitrator, who 
has often to devote weeks to tlie investigation of a compli- 
cated case, where his labours arc performed in secret, and 


where, unlike the advocate who may secure public attention 
by a ease though he does not receive 'Ony fee, his services 


would go entirely without remuneration if he could not ob« 
tiun a legal right to it. Again, tiie same principle a{q>lies 
to a chamber counsel, who has often to devote weeks, cx 
montha, or even yc^rti, to the service of a single dient la 


such as these %he clieht b. likely to be better vexy^ 
and lib rule public policy b contravened, by aUowii^ a; 
power tb contract to exist; but, on the contrary^ nust^ier* 
oua wonld ensue if the inCtq^il^ W ebntri^ 

shot^ be extended W ebnnsei and client, ae d^tingt^i^ 
fr^ Idtobiiie ind ol^t. ^IThder sUbh oirbi^fittiQe^ 

IWiw. wit- thbik ‘b 
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certainly not a cliotam, but an express decisiou in Kennedy 
T. Broun to the effect that, as regards matters unconnected 
vitii adrocaoy in litigation, counsel and client may* enter 
into bindit^ contracts, rests on a sound and satisfactory basis 
and .buj^t to be acted upon by the courts. However, it is 
unnecessary to rely exclusively either on the authorities above 
<nted previously to Kennedy v. Broun, or ou that case itself, 
in siq>port of this proposition. We think that it is part of 
tbe law of England that, as regards non>litigiou8 business, 
counsel and client may enter into binding contracts. It is 
very remarkable that in the cases which we shall subse- 
oquently cite, no doubt whatever is raised as to the capacity 
of counsel and client to enter into a contract under the par- 
ticular circumstances under consideration, but only whether 
or not there was an actual contract ; that is, the counsel and 
client were tacitly admitted by court and counsel to be par- 
ties capable of entering into contrSts, like any other men 
who had done and for v'hom was done work and labour, only 
it bang of course conceded that the work and. labour of 
counsel itself implied no contract, as it does in other cases, 
the question simply was whether or not there was on actual 
contract. We cannot, indeed, find any trace of a doubt on 
this point raised in any of the cases. 

We now proceed to consider the nature of the moral obli- 
gation on the part of the client to pay his counsel. The pro- 
position may be stated as follows : ‘‘ That a moral obligation 
moved by a previous request is a sufficient consideration in 
law CO support a promise to pay, and that where the two um(e 
there the debt is legal.” The rule as to moral obligations 
moved by a previous request is laid down in the leading case 
of Bompleiffh v. Brathwetit.* The material decision in that 
case is ** that a mere voluntary courtesy will not have a con- 
sideration to uphold an Msompsit. But if that courtMy were 
moved a suit, cr-regnest of the party that gives the as- 
smnpot, it trill bind, for the promise, tiiongh it {qUow% yet it 

^ « fiobert’m im.h. 6.,ld9. 


^ f 



On the Riffht of (Joumel to Recover his Feee^ 


303 


IS not naked, but couples itself with the suit before, and the 
merits o£ the party procured by that suit.” 

Though Lampldgh v. Brathwait is the leading case Witit 
reference to this class of moral obligations, yet we find tho 
above rule of law in full force and vitality in the reign of ' 
Queen Elizabeth, and indeed it may be said to form part of the 
Common Law of England, for we think it would be difficult 
to discover the period when the rule was first established. It 
is founded on the soundest good sense, namely, that where one 
man does a service or confers a benefit on another at his 
request, such service or benefit shall be considered to foina. a 
good consideration for a subsequent promise to pay a sum by 
way of remuneration for such benefit or service so done or 
conferred. It is particularly important, however, that we 
should direct attention to the class of moral obligatioBS which 
arc not moved by a previous request, and which do not in 
law forta a sufficient consideration to support a subsequent 
promise. There is virtue in the previous request, and, to 
make this distinction more intelligible, we would remark that 
it is not merely technical, but founded in good reason, for 
assuming that a moral obligation or a mere voluntary courtesy 
could be made the consideration to support a promise to pay, 
manifest mischief and inconvenience would ensue from such a 
doctrine, for the generous or weak-minded might be made to 
pay extravagant sums for supposed benefits or obligations 
conferred behind their bac^s, and without their previous 
knowledge or consent. Therefore the law steps in and says, 
on grounds of public policy, that in no case, however sacred 
may be the obligation, however urgent the benefit, however 
important the. favour, likM a moral obligation which is a mere 
courtesy, that is, not done at the request of the party sought 
to beeharged,; form any foundation of debt whatever, or be h^^ 
to support a subsequent promise, to pay. But, agi^, wlme 
the obligatioii is mqved by the previous request of 
part,, tiktfs tli« la# out'meaffdre the amotn^ yetDaEa^ 
mtlon P<H^ IjMfiidlited afterwMd, pManiine to 



On the Bight of Counsel to Beeoeor Us Fets^ 



respedi ■ ol the service so done, because it being done 
at bis previous request it must be reasonably supposed 
tiMt 'be would be able himself to measure the amount of 
ia<mey which be thinks .the party who has done such ser- 
who’ deserving to receive. Therefore the general rule is one 
benefit^ and as regards those exceptional cases where the 

party- so^ht to be charged may in a moment of generosity 

» 

have promised to pay an extravagant reward for a service 
done at his own request and previous knowledge, it is fair and 
reasonable that he himself alone, and not the law, shall be 
oonsit^red to blame for such want of caution. 


We should not, however, consider it necessary in any way 
to advert to the distinction between moral obligations, pure 
and simjde, and moral obligations moved by a previous re- 
qu<»t, were it not for the fact that at an early period in our 
law there arose grounds for maintaining the doctrine that a 
moral obligation, not moved by a previous request; was a 
sutficient consideration to support a promise to pay, and that 
, Commmt Law judges of tlie first eminence have sometimes 
laid down the rule in such general terms as to exclude the 
case of moral obligations moved by a previous request ; there- 
fore it semns particularly necessary to draw attention to this 
distinction, though we do not propose to cite the cases re- 
lating to moral obligations pure and simple, because to do 
so would take us away into a track which does not concern 
the present question. A genera^ reference, therefore, to the 
doubts which have arisen with reference to moral obligations 


pure and simple may suffice. It appears that the supposed 
doctrine, that a moral obligation simfdy would be sufficient 
cfmwderation to sqppoct a j^rumise to. pay, ai^e 
efiota in coses wHoh occurred . before Lord Mansfield apd 
Mr, . Jifiitiee BuQer. Anytiung wbicb fell from jpdgOf. of 


satdt eimimnce was justly eop«detpd/<^ importapee, md^hepee 
there seems to. bmra a doatpsg idea iP. tbe.tpipds M 
judges apd counsel a mo^ obUgatioti, w a tien 
vdbntary courtei^, p^iprtmdse tO 
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dicta, and the cases referring to them, are collected hi a note 
to rite case of Wetmall ▼. Adney* The learned editors ia 
this note collect together the authorities on the subject, ead 
arrive at the ' conclusion, that a moral obligation not naofsd 
by a jn^vibus request, vhich will be suffiment conrideraribn 
to support a promise to pay, must be an obligation wlwdi 
was mice a legal obligation, or which might have been such 
had it not been for the Statute of Limitations, or the Statute 
of Frauds, or through some formality not having been com- 
plied with. This, however, is a class of moral obligations 
which does not concern the present question, though for the 
reasons stated it is necessary to advert to them. It is im- 
portant also to remark that in the text books on the law of 
contracts the passive from the note to Wennall v. Adneg is 
extracted, and in terms it would seem to exclude the case of 
moral obligations moved by a previous request, but when 
examined it will be found to bear the construction which 


we give to it. 

The rule laid down in Lampleigh v. Brathwait is stated . 
to be binding law at the present day in two modem cases, 
namely, in Kaye v. Dutton^ and Eastwood v. KenyoH,% 
The Court of Exchequer in Ireland also, in the case of 
Bradford v. Revision,^ reviewed all the English authorities 
on the subject, and arrived at the conclusion that the rules 
as laid down in Lampleigh v. Brathwait is of universal 
applicatidu. 

We - may remark that in Kennedy v. Broun it was taeitiy 
decided by the Court to be clear that the moral obligation btt 
the patt of a cUent to pay. the fees to his cotmsel, was h 


nmral nbligati<ni moved by 'a previous request tritiiia' 
law as laid down in Lampleigh v. Brathwait We do' not 
indeed dnd'iu'the law any. db^otion between one m^i#. 
obligitiou ihobed by a previous request and anotiier ofal^^ 
tion fraoh a nature ; th^jr ail form one date, each alil^it 


•8^V*F.,249. 
t 7 Ham^ > < i 11 Ad. & SIL. 48a 
$ Slr.Qw. L. Beia , m 185a 
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eon^«ratioik ia law to sapport a proooiso to pay, 

* 1^* f’’ * 

01^ 9 tiitiiro 'be a distxbction between One etioh rnmnl otdlga- 
tSuii anil i^otber, the difibrence is certfualy in IsTOur of 
. obdnsel, because be rarely acts for his cUent wi&Ont 
fortnal direotitms of an elaborate nature. The request, tiiere* 
lorO, isrUt^ as in many other cases made in words but in 
writing -And as to writing indeed, not in that of a letter, 
but in foaimal and express, and carefully prepared, instruc- 
tuU^ There could not, therefore, be a stronger case of 
motid obligation moved by a previous request than the moral 
objigalson on the part of the client to his counsel. 

We now proceed to state the cases which have occurred 
with reference to counsel and client from the earliest 
period to the present time. They all proceed on the basis 
of the rule we have mentioned, though it is not always so 
expressed in words, but we think it is manifest that the 
moral obligation on the part of the client to pay his counsel 
was treated as a good consideration, so that where followed 
a promise, the two united and made the debt legal, 
aldiou^ the mere relation of counsel and client standing 
ahme would not be sufficient to constitute a debt. 

In Bolle’s Abridgment (p. 435, pi. 10) it is stated as 
fdffibws 

^ If the grantee of an annuity pro consilio impetuo et inpeadendo 
reffise af^rwards to .give counsel, this docs not determine the 
annnity, beeause it was granted as well for the services past as. 
ftSr those to Come;” 

' 4 ^ 

. In Mingag v. JJammondf* there .is this case * 

**Aiioii% tumriUo Impendendo b^dght by h 

Boudier of the iluier Temple, 'Sgainsfe Hmnmtmd, and demands 
' 61.> beirg the amns lot tiwee yesxi. The d^mdant pleided .in 
bK that he had diyma hitn^ dte., he 

intended to oxhiU'ta fifiil jn the .'Stiur ..Chamber, and thnt a IIU' 
wae drawn neoordingly, whhihfhe broajjj^t to Mingay, and entrattM 

’<*oCrc. 'jac.;' dih 
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him., to pat his band to, md ho refused, whereupon bo ceose^. ^ 
onnnitjr, supposing that by this denial’ the annuity was de^nntiiti^ 
Upon this plea the phdntiff demurs. The whole court was, , of 
opinion, without Mrgument, that it was an ill plea, because a 
counsellor (who hath such a fee) is not bound to put his hand to 
every bill, but only to give ccunselp and a day was given to show 
cause why judgment should not bo given for the plaintiffl” 

Again j in Flowden’s'Com. (p* 32) there is this statement:*— 

As if one grants to another on annuily pro consilio impendendOt 
the grantee shall have a writ of annuity without showing that he has 
given him counsel} for the showing thereof is not for his benefit, 
and the denial of counsel goes in defeasance of the annuity which 
ought to bo shown by the defendant, because he shall have benefit 
from the defeasance.” 

Also (IWrf., p. 160) 

As if an annuity is granted pro consilio impendendo and the 
grantee has divers faculties, yet the counsel shall bo given in such 
faculty as was intended.” 

The next case we cite is Marsh and Rainsford’s case : — * 

If one cometh to a serjeaut-at4aw to have his counsel, and the 
sergeant doth advise him, and afterwards the client, in consideration 
of such couuscl, promiseth to pay him 20/., an action lieth for it, 
and so Popham said it had been adjudged in the Exchequer.” 

We fiild this case referred to in Comyu’s Dig.,t as follows : — 
“ Action upon the case upon assumpsit, and that he bad g^ven 
counsel,** referring to 2 Leon., 111. The case is also referred 
to os an authority in Viner's Abridg.:]; It is also cited with 
approval in the cases of Hobart v. Buthr, and Kmnt^ v. 
Broun (u6t supra). 

The next ease is Marsh against Kavsnford.% 

“ And they ’* (Pqduua, Daid^ and Coke) ** said it was afljadged 

• 2 Lean, Ul. t VoL I., p. 90Q. 
$yoLX.,p.299^Sh.29. $ Gto. &, 69, case 1. 
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in tbe B^dieqaer that a promiae of KM. ia ooaddemtioa of oounael 
giTon i this WM good, though the counsel was giveu before." 

We now rder to modem casas on this mibject. The flirt is 
that of Egan y. The Guardians of the Kensington Union f tried 
' before Lord Denman, C.B., at. the sittings in Middlesex after 
Hilary Tmm, 1841. The action was for work and labour 
dime by t^e plaintiff as a returning officer on an election of 
gnardians of the union. Ah express contract was proved for 
remuneration at so much per day, and the plaintiff recovered. 
We do not, however, attach so much importance to this case 
as the judges who refer to it, because the business done was 
unconnected with professional matters. 

The next are cases relating to arbitrators who, we think, 
are placed exactly in the same position as chamber counsel, 
that is, they cannot recover their fees against their clients on 
the mere relation alone, but where to such relation is added 
a promise, there they can maintain an action for remuneration. 
For instance, in the flrst case we cite the arbitrator, having no 
'promise on which to rely, could not recover his fees. It is 
that of Virecnyt Executor^ v. Warne,] 

We may observe that it does not appear from the report of 
dus case whether or not the arbitrator was a barrister, but no 
doubt the same rule would apply whether the arbitrator be a 
bairistet or not, that is, in any case, the office is simply 
honorary and, unaccompanied by a subsequent promise, con- 
fers no right to remuneration. 

The next case to which we refer is the old one of Hardres 
V. Ftossd.X This case is as follows 

“ Hardres brought an acUon upon the case against Prowd, and 
declared that whereas h^ at the instance and request of the defendant, 
bad tiAen pains to reconcile differences betwixt the defendant and 
J. 8., and others, the defendant did assume and promise unto the 
plaiotifi to pay unto him 1002. Olyn, is as you say^for here 

is more than a volttntiu 7 courtesy upon which no consideration tor 

*• * 

ir.P.0., 47. 


* S Q. b!, 98fi, n. t4Bro. 
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a promise cun be grounded, for the pains here were 
the instance of the defendant*” 


It does not appdar from the report of this case eithW^ 
whether the arbitrator was a barrister, but whether or riot we 
think is immaterial. The case is cited with approval by the 
Courts as an authority to show that the office of arbitrator is 
simply honorary, and does not confer any right to remunera* 
tion, except where, as in this case, followed by a promise* 

Then there is the case of Hoggins^ Leary^ and Bagshw 
V* Gordon^ and others** This was an action of assumpsit 
for work and labour by two arbitrators and an umpire, who 
were barristers, against the defendants, who had been awarded 
to pay the costs of the reference. The statement of the 
promise in the declaration is as follows : — f 


And thereupon defendants, afterwards to wit, dsc., in considera- 
tion that plaintifis, at the request of defendants, would take upon 
themselves the burden of the reference, undertook and promised to 
pay them their fair and reasonable costs of the said award, in such 
manner and at such time as plaintlf&, as such arbitrators, should by * 
their said award in writing direct and appoint,” 


It would appear from the report of this case, though not 
so stated in words, that the arbitrators were appointed by 
attorney, and that the promise to remunerate them was also 
made by the attorney, though the declaration declares both 

■f 

the retainer and the promise to have been made by the defep* 
dants, because the agency is so little material at law, on the 
ground that jprincipal and agent are the same. It appears 
that a cause came on for trial in which the defendants in thia 
case were plaintif&, and such cause was referred in Court, lo, 
arbitration ; it is ilil&ifest, therefore, from the circarnstime^ 
under which reference to arhitoation was made, and Slim 
the plurality df the pliunti£&, that tho transaction mast 
taken pltuse by attoi^ey, and not by the dd^endants 

• 8 (i.Bn 466^ a.o. 8 0. & 656. 6 Jar., 895. 11 L. J. Bep., 

' '' 

t See 8 QJB., pp, 467'8. 
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petfonAUy. To thi$ declaration there was put in' a t^>e(»al 

demurrer^ nusina every possible ground of objection to the 

1 ^ ^ 

declaration which 4|dnld suggest itself to the ingenuity of the 
pleader^ in fact^ it is quite a marvel of special pleading. The 
principal ground of demurrer is as follows 

. That as arbitrators are not legally entitled to remuneration as 
stseh, tinlSss under an express agreement lo remunerate them^ such 
express agreement, if it existed, should have been set forth clearly 
and with certainty, so that the Court could judge of its legal 
sufficiency, and the defendants know precisely the nature of the 
demand against them ; whereas the contract alleged is so ambigu*- 
ously and insensibly set forth, that it is impossible to determine what 
is its precise legal nature, or what answer can with safety be made 
to the alleged demand upon it.” 

Lord Denman, O.J., in delivering the judgment of the 
Court, says : — 

** This was an action for work and labour by two arbitrators and 
an umpire against the defendants, whom their award required to pay 
the costs of the reference $ these costs being left in their discretion, 
llumerons objections were taken on special demurrer. One of them 
was, that such action will not lie, as the remuneration of an arbi- 
trator, like that of a physician or barrister, ss left to the option of his 
employers, and cannot be enforced. But It was properly admitted 
in the argument that where there is an express promise to pay, such 
an action may be maintained.” 

This case is referred to with approval in Kennedy v. Broun^ 
and we cannot find that the authority of the decision has been 
questioned since it was decided. As, however, it would be open 
to w Appeal Court to reconsider the ground on which ibis 
decision rests, and even to reverse it, we would wish to direct 
attention to the solemn nature of the above decision. In the 
first placCy the plaintifif^ were three barristers who* must be 
necessarily supposed to be well acquainted with a snbj^t, so 
nearly connected with the duties of their profession, and the 

*Sce2a,&D„n,m ' 
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liabilities incurred in respect of such duties. Mr. Ho^gine^ 
the principal arbitrator, had been at the Bar twelve years, 
having been called in 1830, and is now^ Queen’s Counsel, 
and one of the leaders of the Northern Circuit. In the Xow 
List of 1842 there is ‘^special pleader” appended to this 
gentleman’s name. Mr. Leary, intended apparently from the 
same Law List for Leahy of the Western Circuit, had been 
called in 1831, and Mr. fiagshaw, the third arbitrator or 
umpire appointed by the other two, seems to have been 
H. R. Bagshawe, of 2, New Square, Equity draughtsman and 
conveyancer, who had been called in 1825. With regard to 
the counsel who argued the case, they were selected by a rare 
exercise of judgment. Mr. Bovill (called in 1841), who was 
the counsel for the defendants in support of the demurrer, is 
now Lord Chief Justice Bovill, of the Common Pleas. Mr. 
I^cacock (called in 1836), who argued the case for the plain- 
tiffs has just retired from the Chief Justiceship of Calcutta. 
The judges who constituted the Court were Lord Denman, 
Patteson, Williams, and Coleridge, all judges of exceptional 
eminence and experience. The Court reserved their judg- 
ment, and when that judgment was given it was un a nim ous. 
We think that it would be difficult to suppose a case where 
a decision of a court could be better argued, or more 
solemnly decided; and, therefor/?, such a case should be 
considered as part of the law of the land, which it is now too 
late to question. 

It would appear that the position of a barrister acting as 
arbitrator is precisely the same as that of a barrister acting 
as chamber counsel, namely, his fees or costs are liable to 
be referred to taxation in the same way, and in some cases 
they become a legal liability, though alone they are simply 
honorary. Therefore they have been alike submitted to 
taxation, in olden times by the Prothonotary,* and now bjr 
the taxing master.f 

• Ofove V. OooSf 1 ISsnntj 165. MiUef v. Rohe omA aaotter# 8 461. 

JRIwsroU V. Orrtees, 5 id., w. SwWbrdv. Bum, Qow, 5, see p. 7. 

Bineleiif v* (?. B 21 LT*, N*S», 752, O.P* 
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^' Bu93ell ou Arbittatora” (p. 457) treats the case of an 
arbitrator to be the same as that of a barrister^.ond states 
(p. 458):— ' ^ , 


**As the retention of ^ the award is practically the only security 
on which he can rely for the satisfaction of his daina, the practice 
commonly prevails not to deliver the award to the party demanding 
it until be has paid the arbitrator's charges.” 


This is exactly the coarse pursued by many barristers who 
decline to deliver up their briefs until they are paid their 
feea Agaiiij in Cliitty on Contracts ” (p. 516 ), there is this 
statement:*— 

If, however, the arbitrator be a barrister, and he bo employed in 
his professional character, he cannot recover any remuneration for 
bis services unless there bo an actual contract to that effect, because 
in such case the claim would fall within the principle that the 
employment of counsel is honorary, and that there is no implied 
contract for a pecuniary reward.” 

The learned writer, therefore, here treats the case of a 
barrister acting as arbitrator, and a barrister acting; as 
coansel as being precisely in the same category. 

A very important branch of our subject still remains for 
coQiuideration, namely, whether the present eastern or etiquette 
by which counsel is only retmned through the intervention 
of an attorney or solicitor, has in any degree affected the 
lial^ty of the client. We think the following proposition 
may he established: — That an a^mey is the agent of his 
dimit, therefore all acts done and payments made by the 
attorliqr are not binding on him, but only on. his client the 
piiitcipal. 

In the first place it is important to bear in mind the law 
between principal and agent generaUy, because that onntrols 
the special agency between, attorney and client, Mr. J qsffce 
Story, in his work cm Agdpey (pp. 511-12), thus defines the 
law on tills head 
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In the first plane, then, as to the rights of third persons against 
principals growing out of tlio contracts of their agents. It may be 
generally stated that wherever an agent, having proper authority, 
makes a contract for or on behalf of his plmctpnl, that contract 
becomes obligatory on the principal, and the other contracting party 
has ordinarily the same rights and the same remedies against the 
principal as if he had personally made the contract. The whole 
doctrine rests upon the maxim already referred to, QiU facit per 
alium facit per se, and it is a plain and obvious dictate of natural 
justice that he who is to receive the benefit shall bear the burden.” 

/ 

The law is laid down in similar terms in Pale^ on Prin- 
cipal and Agent,” * and in Leake on Contracts,” f and 

Broom’s Legal Maxims,” X and 1 Sm. L.C., 147, and 
authorities there cited. The practical application of this law 
of agency is exemplified in the cases of Hamilton v. Clan- 
rknrde^ § IFhitehead v. Tucketi^\ The Duke of Beaufort v. 
ArsW,ir and lias been recognised by the Legislature in the 
]Mcrcantile Law Amendment Act,** Indeed at law the 
principal and his agent are considered as one and the same, 
person, Caldwell v, BalLXX 

Having thus stated the law relating to agency as it affects 
principals and agents generally, we now proceed to show that 
this law is applicable to the special agency between attorney 
and client. Pulling, in Ins work On the Law of Attor- 
neys ” (p. 85), says : — • 

The appointment of an attorney in matters other than actions, 
suits, or proceedings regulated by express legal provision, is governed 
by the general law applicable to the appointment of ordinary agenta.” 

f 

^ I 

And in 2 Peteradorff’a Abridgment (p. 40), it ia stated 
tliat : — 

n 

The general principle which applies to other eases of sigency-i^ 

* Pn. 178, 189, 243, 251, 255, 308-9, and Note, and 388. t P.28S; 

t Pp. 784-6. § 1 Bio. P.O., 841. 

II 16 last, 400. t 12 01. & P.. 248. 

•* 19 is 20 Tiot. 0, 97, s. 13. XX » T.B., 805. 
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applicable to the contracts of an attorney acting as sacli, namely, that 
where a party is professedly acUng* for anoiher» the principal is 
bound and not the agent, for an attorney is the agent of his. client 
and is acting for him.** 

Again Palling (at p. 102) remarks : — 

The authority of attorneys and solicitors, duly retained and 
appointed, is very extensive — including not only that which is ex* 
pressly given by the letter of the warrant, but that which is legally 
implied. It extends, in fact, to everything that is necessary for 
the accomplishment of the work for which they are retained or 
employed.’* 

And the learned writer cites authorities in support of that 
statement. In Hobart v. Butler * the Court thus states the 
law as follows; — 

The solicitor has, by his employment as such, authority to bind 
bis client by acts done by him within the scope of that employment. 
What is or is not within the scope of his employment is to bo deter* 
unned by the nature of the employment itself, and by the known 
general usage by which it is governed. It results from the very 
nature of the employment, and it is a part of the established usage 
which applies to it, that the solicitor shall engage the services ot 
counsel for the client when oounsel’s services are required.” 

• 

The same rule of lavr was acted upon in the oases of 
GainMfird t. Grammar,^ Taylor v. Williami,% and Martyn 

Kingtly.\ 

We now come to a class of authorities which are of im- 
portance in the present instance by way of analogy. They 
relate to those cases where, under the old law of bankruptcy, 
in the event of the insolvency of the solicitor, the messenger 
was accustomed to sne the petitioning creditor or client for his 
fees. It would appear that the messenger under this bid 
systmn made oat, very much like counsel would do, a regular 

t 

* 9 Ir. Cow. H Bep., 157, at pp* 196*9. 

t 2 Camp., 9 (see pp. lOAll). X 2 B. % A4, 846, at p. 866. 

§ Free, in Ch., 209. 
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bill of fees incurred in respect of difFerent bankruptcies^ and 
rendered such bill, as a matter of course, to the solicitor who 
employed him, and who was, in fact, the only person with 
whom he had any dealing. Indeed,' the relation between ' 
the messenger in bankruptcy and the petitioning creditor or 
client was very much less and more formal in its character 
than that which ever dxists between counsel and client. 
Probably the messenger was acquainted, through an inspec- 
tion of the documents, with the name of the petitioning cre- 
ditor, but beyond that, as a general rule, he knew nothing 
about him, never trusted him or looked to him for payment. 
He considered him as a stranger, and in all respects through- 
out the proceedings transacted business with the solicitor as 
principal. Yet, nevertheless, it was held that this course 
of dealing did not in any degree affect the legal relation of 
the parties. The petitioning creditor, though possessii^ to 
the messenger in bankruptcy a mere shadowy existence, if, 
indeed, he were ever thought of at all, still remained the 
principal, and as such liable at law, and the soUcitor, though 
actually and ostensibly dealing with the messenger as a prin-. 
cipal, and transacting business with him personally, was still 
at law merely the agent, and did not contract any legal lia- 
bility whatever in respect of the fees so incurred.* It has 
also been held that an attorney in a cause is not personally 
liable to a witness whom he subpoenaes to give evidence 
for his expenses of attendance, f * 

We may here state an old case where, according to the 
report, the servant or agent of the client was sued by the 
attorney who then occupied the same position as counsel does 
now. The case has some appearance of authority given to it 
in consequence of being still referred to in Paley on Prih- . 
cipal and Agent,” without, however, it would appear, suffioieni 
examination into the authority of the decision. The case we 

* Se. tilio 0Me» (d iToHflo V. Jwefew, 2 It S*> 498, and v> IfUlc 
876. 

f B/Avm t. BtUge, 3 M. & W.» 114. 
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refer to is Haines v. Finch.* The following is the statement 
by the reporter of a decision 

And Boll said that in Trevilian’S case, where a servant retained 
an attorney for his master, and promised ho should have his fees, 
an action of debt was brought thereupon by the attorney agmnst 
the servant in C. B*, and the pMntiff recovered, but upon error in 
this Court, a rule was given for the reversal of the judgment, not- 
withstanding the like precedent shown in ‘ Bradford's case, but he 
said that the judgment was not reversed upon the roll, and his 
opinion was that the judgment was good.” 

It would appear, however, from Boilers Abridgment (p. 594, 
pi. 14) that this. is an incorrect report of what actually took 
place. The following is the substance of the Norman-French 
of Kolle’s Abridgment : — 

“ Also if J. S., a stranger, for anything which appears on the 
record, comes to an attorney of the Bench and retains him to prose- 
cute a suit in replevin by J. N., the plaintiff, against W. S., the 
defendant, then depending in Banc Capiendo de J. S, pro feodo ct 
fixpensis^ &c., ut in Bradford’s case before, in such case an action 
of debt lies by the attorney against J. S., by reason that lie makes 
the contract in his own right, and it shall bo intended that he shall 
have the benefit of it, and there shall bo no right of action of the , 
attbniey against him on behalf of whom ho was retained. Contra 
Tr. 6'Car.B,R, enter Trivillean and Sands en brief e derror resolve 
per esffiam contra Vopinion de Jonesy that debt does not lie, but that 
he is sent to his action on tho case, and they gave a peremptory rule 
for the reversal of the judgment, but there was afterwards a, stay 
upon information that the parties were agreeing to an arrangement. 
Wliich is entered Micb. 4 (gy, 6) Car. Roll, 9$. 1 myself nras 
eonnsel for TreTtlian, the attorney.” 

It trotild ifaerefoi!« seftm that the old dedslon ot Bradford xvas 
OT«Mraled by Trevilum’e case, and the latter is not correctly 
reptnrted. by Alcyn. It . is not improbsUe that as Bolle was 
the counsel for Trerilian the attorney, in the eonrse d avgu* 

* A1(7ii's Ren.> 6 Mioh., 23, Car. ), B.R. 
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fn6nt ho fitatod what was his own view of the mattet as 
counselj and not the decision of the Courts and that thus the 
mistake in the report of Aleyn arose. 

We find also that Aleyn docs not appear to have been 
considered a very correct reporter. The title to his collec- 
tion is, " Select Oases reported by John Aleyn, late of 
Grey s Inn, Esq.” On such title, page, in the copy in 
LincolnVInn Library, there is written in manuscript — 

Adjudged before he ever saw Gray’s Inn, so said in the 
last leaf of ' Degge’s Parsons* Counsellor.* ” It would there- 
fore seem that these reports were, if we may use the *ex* 
pression, in the nature of posthumous reports, and probably 
consisted of extracts from the note-books of friends, and 
not decisions which the reporter himself heard determined. 

An exception to this rule of agency is the case where 
an action may be maintained by one attorney against 
another for work done {Scrace v. Whittingtony 2 B. & C., !!)• 
Of the same exceptional nature is the employment of a law 
stationer, and the case of fees or stamps which the attorney 
pays in the offices of the difierent courts. These are con- 
sidered to be ready-money transactions, and to be necessary 
for the purpose of taking a step in the cause, or to be 
made by tlic attorney himself for the purpose of proceeding 
in the business, for which he makes a charge to the client, 
and therefore the client is not personally liable to tho law 
stationer, or in respect of such fees or stamps to the 
ofiScers whose duty it is to collect them. 

We now refer to a case which has been cited by Blacks 
stone in his Commentaries,* and therefore to which some 
authority Ima been given. It is the old case of Moot v. iZoto.f 
The report of this case is very brief, and is as follows • 

"The plaintiff being a counseIlor>at>laTV brought his Bill for 
fiMS due to him from the defendant, being a solicitor, and was ifo 
account with him at the ead of every term. The defendant d^nii.' 

* 3 ToL 28. Original Ed. 
t 1 Bep. in Oh.. 38. ?Car., 1 fo.. 168. 
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This Cottft allowed demurrer nisi causa. Demurrer affirmed aud 
the bill diamissed,*’ 

It seems from Mr. Kennedy’s argument, in Kennedy v. 
Btaun^ that : — 

/'In the original roll it appears that the bill stated that the 
plaintiff was retained by four clients to conduct proceedings in 
divers courts. He was afterwards introduced to tlie defendant 
and an arrangement was made with him that he should pay to the 
plaintiff at the end of each tern such sums as he received for him 
from the clients. The bill was to obtmn an account of these sums. 
The demurrer is on several grounds. Ist. That the clients were not 
made parties. 2nd. That the bill did not set forth the proceedings 
in which the plaintiff had been engaged. 3rd. That there was no 
precedent for such a bill.” 

It. would therefore seem that the principal ground of 
objection to the bill by the barrister in that case was, that 
the solicitor, the agent, was sued, and not the clients who 
were the principals, and therefore accoriling to the well- 
known rule of law, such a bill would bo demurrable on the 
face of it, because the agent would not in any event bo 
liable. 

We next refer to a case which decides that the present 
custom of the profession, by which barristers refuse to render 
their services to clients, except through the intervention of 
a solicitor, has not iu any degree altered or affected the 
legal relation of the parties. It is the case of Doe d. 
Bennett v. Hale.* The head-note to this case is : — 

" There is no rule of law requiring that counsel, appearing fn 
Court for a party who pleads in person, should be instructed by an 
attemey. Therefore, where a judge at Nisi Prius had ruled that 
counsel appearing for such party, and not instructed by an attorney, 
could not cross-examine or address the jury, the Court granted a new, 
trial, but the usage wbidi has prevailed at the Bar, that cOunselr 
unless in some excepted cssjui, should take their iustruc^ous from 
attorneys only, is beneficial and <mght to be maintained.” 


i » 
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Lord Campbell) C.J., in the course of the argument) says 
(p. 174) 

" The etiquette of the Bar is one thing, a practice which is to 
bind the world another.” 

« 

Lord Campbell thus deKvers the judgment of the Court 

(p. 182) 

There certainly has been an understanding in the profession that 
a barrister ought not to accept a brief in a civil suit, except from an 
attorney, and I believe tliat it is for the benefit of the suitors, and 
for the satisfactory administration of justice, that this understanding 
should he generally acted upon. But wo are of opinion that there is 
no rule of law by which it can be enforced.” 

And again (p. 185) : — 

I highly approve of 'the demarcation finally drawn between the 
functions of the attorney and those of the counsel, and I believe that 
the intervention of the attorney between the counsel and the party 
has greatly contributed not only to the dignity of the Bar, but to the 
improvement of English jurisprudence.” 

-Ajid again (p. 186) ; — 

“And their intermediary agency between the parties and the 
counsel, so conducive to the due administration of justice will, I 
hope, remain unimpaired.” 

It therefore appears that, with certain exceptions which 
serve to prove the general rule, the attorney or solicitor, on all 
occasions and under all circumstances, is simply the agent of 
his client, the principaL Indeed, the very word attorney,” 
according to the definition ^ven of it by Lord Coke, means one 
who acts in the place or stead of another. It is one of the 
oldest agencies known to the law of England. We may here 
observe that the rule as to pledging credit does not apply to.' 
the present case. Where in the olden time a client retained 
counsel direet he dU not pledge his own credit, but ^ 
created a moral ebligation, but where either at the time or 
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rabsequently he added a promise, there arose a legal obltga* 
tion* In like manner at the present day, an attorney who 
retains counsel on behalf of his client does not pledge the 
credit' of that client, but only raises a moral obligation, but 
where he adds a promise, then a legal debt arises as against his 
clieilt, the principal. It is the union of two distinct things, 
neither ^f which standing alone will suffice, which creates 
the legal debt. Otherwise, if a different rule prevailed, then 
the attorney or solicitor would become the employer or prin- 
cipal, and a barrister would be placed in the same situation 
as one attorney doing another attorney’s work, which would 
be a most undignified position for him to occupy. 

In the case of Mostyn v. Mosiyn the decision in which has 
occasioned this article, the counsel sought to establish against 
the client as principal a contract entered into by the solicitor 
as agent. Part-payment was relied upon to supply the 
promise. The facts were not in dispute, but the question 
simply was whether the debt admitted to be honorary was 
4iIso legal. The estates of client .and solicitor, who were both 
dead, were under administration in the same branch of the 
Court, and though a sum had been agreed to be paid in 
discharge of the bills of costs outstanding, yet the legal right 
being established, the equities could be adjusted in chambers, 
and the estate of the client made to pay the fees, direct or by 
way of retainer out of the sum agreed to be paid to the 
estate of the solicitor, as should be right, so that there would 
have been only one payment by the client of fees admitted 
to be just and proper in respect of non-litigious business. 
The Court, however, disallowed the claim. The counsel was 
no doubt unfortunate in being compelled in consequence of 
tha suit for administration to resort to a tribunal, which from 
time to time confesses itself unable to deal satisfactorily with 
le^l questions. With great respect for the Court pf Cban^ 
eery we are ol opinion that such an obligatioii in a conrt of 
law, where the principles regulating contracts are hotter 
, understood and more recognised, would have been held to tie' 
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legalk We do not propose^ however, to criticiae the judg- 
ment of the Court of Chancery, because the authorities 
cited in support of the claim were not investigated, nor the 
reasons on which they were founded examined, but the 
Court appears to have been guided simply by the view that 
it was inexpedient at the present day that counsel should 
under any circumstances be able to sue his client. Since, 
however, this view of expediency would be likely to have 
some weight attached to it, even in a court of law, we pro- 
pose in conclusion to say a few words on this head. 

In the first place, in none of the old cases to be found 
in -our books is there any comment or observation by the 
judges as to the inexpediency of the counsel coming into 
Court to establish his claim. In each case the contract was 
considered on its own merits ; where It was established to the 
satisfaction oi the Court, there it was allowed to be carried 
into effect, and where otherwise of course it failed. Not 
only ordinary barristers sued their clients, but those in whom 
special confidence was reposed, and who had acquired 
certain position in their profession, as evidenced by the 
special annual retainers they held, and wliich they did not 
scruple to enforce. Again, wc find now a sergeant-at-law, 
and then a bencher of the Inner Temple, suing his client 
without provoking any observation. In the modern case also 
of Hobart v. Butler^ when the sule of etiquette at present 
prevailing as to receiving business only from attorneys or 
solicitors, had been long established, the judges, so far from 
rebuking the counsel who sued his client, though for a very 
small sum, expressed towards him the greatest commiseration, 
and gave elaborate reasons in their judgments to show why, 
according to the law in that particular case, the alleged 
contract could not be enforced. Therefore for the courts, at 
the present da7 to refnae to allow a counsel to enforce a l^v. 
o<mtraot against his client would be to place on hp baci: a. 
burden which his forefathers were not called on io .bear- iu 
the bngbtwt aud most brilliant periods of our forenaio hulofy. 
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There is an objection also which might arise to a counsel 
being allowed in any case to enforce a legal obligation against 
his client^ namely, that it would be^ to use a common itaying, 
^^the thin end of the wedge,” and that if once the general rule 
were infringed, there would gradually arise a desire that bar- 
tjistQTS, like others who do work of any kind, should in all 
eases have a legal right to remuneration. To this objection 
we may answer that in old times, when such actions un- 
doubtedly prevailed, as a fact the custom or etiquette of the 
profession as to fees being honorary never was affected, but 
remained unimpaired. Mxceptio probat regulam^ liVc think, 
moreover, that it would be advantageous alike to the public 
and the profession, if clients were occasionally reminded prac- 
tically of the existence of a class of men to whom they owe so 
much. At the present day also, when the Bar are retained 
exclusively by attorneys and solicitors, there is danger of their 
drifting away too much from the client, and hence forgetting 
his interests. Both would be benefited if the tie were ren- 
dered closer. 


However, too much importance should not, wc think, be 
attached to the circumstance that the debt to counsel is simply 
a moral obligation. The rule has been relaxed as regards 
physicians by legislative enactment, and yet no one we think 
would suppose that this bqdy of men have suffered thereby 
either iu position or status. It is important indeed that the 
duties of counsel should be honorably performed, but whether 


the remuneration for them be honorary or legal is a mere 
shadow. We approve indeed of the existing general rule, 
because it prevailed in Greece and Borne in remote antiquity^ 
and has been adopted and hmided down by our ancestors, bi}t 
to rest the dignity of the Bar on such a basis would be to 


place it on a foundation of sand. By reason of itUp^ndtng 
changes, barristers are likely to be scattered through^ the 
length and breadth of the laud. They will iio loegei^ 
at intetyaU only at the asSixe townsi euirounded hy idl the 
|»araphei^ of justice, and again to disapp^ !hi;6^the 
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of London, but tkoir lives will in future be spent more iu the 
brosid light of day. , They will be met oftener than formerly 
amtd festive scenes and social gatherings, and will come cou^ 
stantly under the observation of their fellow men. When we 
remember of what stuff barristers are made, that they ore 
recruited from the be^t blood of the land, that the fondest 
parents send their clever sons to join the ranks of the Bar os 
the fittest arena for the exercise of their abilities, we have 
little fear that they will come well out of this fiery ordeal, but 
if so, they must put their trust in realities. Their private 
lives as well as their professional conduct must be without 
shame and above reproach; in fine they must possess those 
qualities which united combine to form the character of the 
honest, fearless, independent English gentleman. 


Art. IX.— benefit BUILDING SOCIETIES. 

A Practical Treatise on Benefit Building Societies. By 
Arthur Soratchley, M.A. Fourth Edition. London: 
C. & E« Layton. 1869. 

The Law of Building and Fr^hold I^nd Societies. ^ By 
Henry F. A. Davis. London : H. Sweet. 1870. 

A Bill to Consolidate and Amend the Law relating to 

Building Societies, Bill No. 116. House of Commoiui* 
1870. 

j _ * 

I N the Session of 1869 a Bill “ to Amend the Act for the 
Begnlation of Benefit Building Societies ” was prepaced 
and brought in by Mr. Gourley, Sir Roundell Palmer, and 
Mr. Stevenson. It had for its object the authorising Beh^t 
Building Societies to borrow money, and to nuse it by 
up, or deport, or preference shares i and it provided lor 
annuftl xeturos of the funds of every sodety. In the ioNh 
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sent Sesaionj the promoters of the measure have enlarged 
it into one for the consolidation of the existing law as to 
the societies in question) as well as for introducing these 
and odier new provisions. 

' Bot^ Mr. Sotatidilejr and Mr. Davis are agreed as to the 
neeesmty of a consolidating Act. ^he latter author says 
of Benefit Building Societies Act of 1836 (C & 7 

"Wta. IV. c. 32), that it is remarkable that it should ever 

• ‘ 

have been passed at all^ or, having been passed, should have 
been permitted to remain in force for a single session. The 
unfortunate provision (says Mr. Scratchley) by which all 
the clanses of the old Friendly Societies Acts (10 Greo. IV. 
c. 56; 4 & 5 Wm. IV. c. 40), are incorporated with it, 
but only so far as they 'are applicable to the purposes of 
Building Societies, has introduced much complication and 
uncertainty^ 

The section in the Act of 1 836, from which we are left to 
gather what a Benefit Building Society is, is a curious 
specimen of faulty and involved construction. It enacts — 

^'Ihat it shall and may be lawful for any number of persons in 
Great Britma and Ireland, to form themselves into and establish 
societies for the purpose of raising, by the monthly or other sub- 
seriptions of the several members of such societies, shares not exceed- 
ing value of one hundred and fifty pounds for each share, such 
subseriptions not to exceed, in the whole, twenty shillings per 
month for each share ; a stock or fund for the purpose of enabling 
each member thereof to receive of the funds of such society tlie 
amount or value of his or her share or shares therein, to erect or 
purchase one or more dwelling-house or dwoUlng-housesi or other 
real or leasehold estate, to be secured .by way of mortgage to such 
sodely until the amount or value of his or her shares shall have been 
folly repaid to such society, with the interest thereon, and aU fines 
or oflier payment incurred in respect thereof.” 

l!1ie nurly societies estabfisbed under the provisions of this 
Act were smell elntw^ designed for ten^torary existenee* 
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Gradually the iucouveiiiences of the original plan , became 
manifest ; and whon^ in 1847^ Mr. Scratchley published the 
first edition of the wprk now under review^ and developed 
the plan of a permanent society^ baaed on scientific calcu* 
lations^ the new system was largely adopted. The more it 
has grown the more impatient have the promoters of socie- 
ties become o^ the restrictions which the Act places upon 
their operations, though the force of these restrictions has 
been weakened by successive judicial decisions. 

For example, it is not an unreasonable construction of 
the section just quoted, that the framers of the Act 
intended that no person should have an interest in a 
Benefit Building Society exceeding 150/. This was the 
inference drawn by the judges in the case of Cutbill v. 
Kingdom^* but as the point was not judicially before them, 
the expression of opinion in that case is of no authority. 
When the question came to be decided, in Morrison v. 

it was held that one member’’ may hold any 
number of shares ; ” and thus the machinery of Benefit 
Building Societies has been employed for transactions in- 
volving several thousands of pounds on an individual 
security. 

Again, the society in the contemplation of the framers 
of the Act was (it would seem) a ^ere mutual saving fqnd, 
with no dealings with the outside public. The members 
would contribute each his little quota, till enough was 

raised to make a loan to one of them. But by the case 

of Bolnnson v. HawAesX it was decided that moneys of a 
Building Society may be lent to persons not members. 

So also with respect to the borrowing of money for the 
purposes of the society. No indication appears of any 

intention in the Act that the society should have the 

power of looking to any extraneous funds whatever. Had 
such im intention existed, it is hardly to be supposed tlmt 

•lBsdli.,497. 

t 16 Sim., 407. 

VAf* rvm. 
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ing ^W9m %ndd InYo appear^^ im tlie 
'Witibt' respect to dtt I&cm matt^i the dev^opment of 
fK^«< wkd pie^oil oonyenlenoe have far tb modify 
.il^iir poc^Mbfy-. o^^vise hf^^ .beei^.’the . djfy: 

le|^i i^t«tpreUitidn' d! ibe Statute. In respect, to tHe 
boxfoedng of menej;. It is a matter of such vitid importance 
to .numy sooi^es, and so largely eontributes'to the speedy 
and. sa^bfaotory foldUing of their functions, that it is notr 
piaeed . beyond a doubt (by the Court . of Appeal . in 
Chancery)* that, a rule authorising it is allowable. Lord 
Westbnry, however (no mean authority), gave an opinion 
in 1857, when Attorney-General, that a role authorising 
the borrowing of money was repugnant to the principles 
(d ar Benefit Building Society. 

The supposed abse;Dce of a borrowing power daring the 
period between the giymg of Lord Westbory’s opinion and 
thn recent dedrion, has led to large infringements . of the 
Unatations of the Act in another direction, though without 
any legal warrant. It has been the practice in many 
socieries to issne ** paid np ” or " preference ” or *' debenture ” 
States, purchased by a single payment and bearing interest. 

is only anothmr form of bonrowk^, and is quite at 
Vttnudtce with the provirion in the Act, that the funds are 
to 'Ip raisml by the moqtbly or other subacriprions of the 

I * ' 

members^ sot exceeding one pound in the month per sbare.* 

\ p* 

A has. recently been placed on this practice by the 

f ^ ^ ^ r. 

rafiiml' id the barrister to certify any roles which m not 
mmlMnriy contain this linutaricai. 

. BIB I^ BirUamest cntsthe ksidof all these 
Cjdtdes by mnkttng all Umitation of the aifioont id 

miMKmt (d raoathly cmitaiihtiridn, iind 1^ exprd^. 
.toyi^ 'amfic^.'Xwhei^ -they lw?«...a...En]ki''’'i^.''^_ 
sot) .pi^wer to bonmir’ 

jg: ^the'Vabs^^. ^id 
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limitation ia placed even on the power to borrow. Tbia is 
an omission which will probably be supplied before the BiU 
passes into law. 

% 

An wnliinited poweir to borrow is fair neither to the lenders 

* 

nor tn thie members whose funds and eredit are pledged. 
Lord Hatherley (in Lauijr v. Heed, already quoted) stud-— 
*'if the rale had been a rule by which the society were 
authori 8 ed 5 through thd medium of their trustees, to irmse 
an unlimited sum of money, wholly regardless of all those 
contributions which might be made by the members, thikt, 
no doubt, would be contrary to the intention and scope of 
the Act of Parliament.” The lamented Lord Justice G-iffard 
in the same case implied that an unlimited power to borrow 
might, in effect, make the society a thing different from a 
Benefit BuiltUng Society. 

The same argument has been pursued in two very recent 
cases by yice-Chancelloi Malins,* and it is so consonant 
to common sense and to hurncss, that it will doubtless meet 
with attention during the progress of the measure in ques> 
tion. The limitation which was approved by the Court in 
the case of Laing v. Reed was as follows : — " The total sum 
of money to be borrowed under this rule shall not at aqy 
one time exceed two-thirds of the amount for the time bcfing 
secured by the mortgages to the society, including the mort- 
gage or mortgages for which such advance or advaefbee 
shall be required.” The practical effect of this is that the 
borrowed capital used might be twice as much as the amouut 
of caintal belonging to the members ; a limitation which dew 
not err on the side of severity. 

It does not appear to be probable that the Bill will be 
passed into law during - the present sestimi. . Its further 
progrese is proposed to be arrested by Sir Michael jfficke 
Beach, on the ground that the Building Societies Act ha§ 
been adapted and applied to purposes so extentiue, 
in (unne respeets eo from its or^^nal rntenti^ 

• Biffs mse and ^^'s Inw fk, 8 fil7. 
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forther inqoity is necessary before l^pslatiiTe Aanotion is 
given to the sorts dt partoetsUp that have resnlted. While 
it cannot be denied that there is some practical force in 
this ol)jeetion, it seems' a pity that societaes^ which comprise 
numy thousands ci members, and deal with many millions 
of money, should be letiuned for another whole year in the 
positiiw of doubt as to the legality of many of ’ their pro- 
ceedings in which they are now placed. 

Among the amendments proposed in the law relating to 
Benefit Bmlding Societies which are most urgently needed, is 
the establishment of a system of registration similar to that 
which exists for Friendly Societies. Benefit Building Societies 
are still subjected, as ^ as the conditions requisite for their 
formation go, to the provisions *of the Friendly Societies 
Act of 1829, as amended by that of 1834; while, with regard 
to Friendly Societies, a wholly different system has existed 
rinee 1846. When once the certifying barrister has granted 
his certificate to a Benefit Building Society, his concern in 
its afiyrs is at an end. A transcript of the -rules is sent 
to the Clerk of the Peace for the county, and no register 
whatever is made in the barrister’s office. The society, 
once formed, cannot change its name, cannot remove its 
{dace of buuness out of the county in which it was originally 
established, is not required to famish any returns, and never 
again comes rritlun the official [knowledge of the barrister, 
except in the event of an alteration of its rules. 


With regard to Friendly Societies, on the contrary, the 
t^cer certifying is a regirtrar ; he is bound to make an entry 
oi the somety’s existence on a record kept by him, and he 
retiuna the duplicate of the rules In his own posaestion, qpen 
to the inqmetion of imy person whatever, witljont fee. fie 
can' record duu^s of the place of business of the sodety, 
a{^rove changes of its name, and ebforeetife annual '.trids- 


misrioii'd returns of its qpmations. Be keeps a 
ih4 u^es d the trusty, and his ottrtifieatt^ a 0(^y 

of any document in Un ^Bcial poss^sdob^' ie oow^uriVe 


a recwtt m 
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d6QG6 of its cont€&te« These provisions^ valuable as they are 
to Friendly Societies^ would be at least equally so to Benefit 
Building Societies. 

This disthkotipn between the functions of the Begistrar of 
Friendly Societies and of. the bihrrister certifying Building 
Societies sometimes escapes the learned authors of both of the 
works under review^ who seem to prefer to. use the term 
“ Registrar,” which is a wholly inaccurate expression with 
regard to a Benefit Building Society. The registrar, if any, 
would be the Clerk of the Peace who files the rules on bis 
roll ; but, in point of fact, Building Societies are not regis* 
tered at all. 


A further amendment of the law, which admits of no un- 
necessary delay, is the providing some means of voluntary 
winding up for Benefit Building Societies. At present, these 
societies are compelled, when overtaken by misfortune, to ' 
have recourse to winding up compulsorily by the Court, 
under the Companies Acts. In the view of those Statutes 
they are simply unregistered companies,” and the provision 
for their winding up is contained in Part VIH. of the 
Companies Act of 1862, which expressly provides that an 
unregistered company shall not be wound up either volun- 
tarily or subject to the supervision of the Court, but shidl 
in all cases be wound up compulsorily by the Court. Tho 
loss which many societies have suffered by the enormous layr. 
costs thus incurred must have greatly added to the severity*^ 
of the misfortune which at first drove them to the Court. ■ 

The section in Mr. Gourley’s Bill, which is directed. ^ 


remedy this mischief,, and to enable societies^ when they 
that (item ^misoalotdation or mistaken investments) 
cannot succeed in carrying out their original intention, t6: v 


isaka the best of their cireomstances, and i^ee . 
gj^ml Kqnidatipn, is. as follows ‘ ^ 


, ^ A thi| Apt my be wcend up 
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to thd proposed plaii 6f dt^olutioxii wtiioh shall set Ibrtfi 
tho int ibiids^ Ikppropriiiiioii 4tid ditisioii 6t the flmds iKod property of 
ibe? soeiefy r or may he tround tip oompcdsorily by i&h courts if tiie 
ooiirt idltdl sO ordor^ on tiie petitioii of ady mentber aa^liorised by a 
getierU Oieetitig of the soeiet^ to present the same On bebdf.of the 
sofiiie^^ JVF on the petition . of any creditor^ bat not otfaf^wise* Qeneral 
,orderai|br regnlating proceedings under this section may be from ^me 
to time made by the authority for the time being empowered to make 
general ordere lor the court. In the absence of sucli orders^ the 
general orders 'for the time being regulating the winding-up of 
companies shall apply as far as may bo to proceedings under this 
section.’’ 

Mr. Sciaichtd^s work is the fourth edition of one which h&s 
long before the publicj and has earned for itself and its 
author <t very high reputation. As a practical guide to direc> 
tors Mid shareholders through the intricacies and dangers of 

hunnebs transacted by these societies it has never been 

^ •! 

"jel^leC ' It contributes to the law of the question a concise 
a^^betical digest of tbe decided cases and of the sections of 
tl^ Acte, which must be most useful for ready reference, as 
WeS as some preliminary remarks, setting forth the alterations 
j^uired in the law. 

Hr. Davis’s work also merits the highest commendation. 
Itef sSni is to furnish a complete treatise on the law of these 
sdel^w, and it discusses, at ample length, every case bearing 
dh the <|uestion. If, as we gather from the preface, the antnpr 
is a staddht in the profession of the law, his work gives 
:ij^teoiish df Ins hereafter rendering it no slight service. He has 
wiidi a subject wbicb, in most hands, would have bden 

a xaamtiBS ottee 'oti|^^ 

stiqggestiMt.we bkye .tdtnske for 

' siiee^'^dloa shdnid''eilitit 'aff'^e 

'^l'tdn^,ed'ppd>^'iibe odni^deMtioii 'that ibe 

'-.siKdittsih ■' 
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W0 Drake ibis snggestion because that considera^on 

* * » *^1 V ■■ 

seecra to contnbute to the eonfnsion between, the certifjHIlie 
barriater and an imaginary registrar, which occurs in hU work. 
Wc’ dboidd also like to see him adopt the statutory , ,lj|le, 
** £imraflt Stdldtng Soeiei^es,” instead of the popular Build** 
ihg and Freehold Land Societies,” which is not known .to the 
law. 


Aax. X.— THE ADMINISTRATION OP JUSTICE 

IN INDIi ^No. I. 

tt pARTLY from an economical cause, but in very great 
X measure from the action of the Civil Courts, the wh<do 
of the peasantry of this Presidency were» for nearly two gene** 
rations crushed under a load of debt. They attributed tlrair 
calamities entirely to British administration j and the 
proverb * the pest of Courts,' shows their feeling.” < This is a 
quotation from a report in reply to a circular from .tiie 
Government of India virtually calling for opinions and reports 
laudatory of British as opposed to Native adnunistration. 

The circular said that his Excellency the Govemor-G^ietai 
is of opinion that the masses of the people are inoontestibly 
more prosperous and far more happy in Britirii teriritory 
they are under Native rulers,, and he considecs that ,tiie 
present would be a good opportunity for proving this bc^ef 
by a concentration of statistics from different parts of 

' ' « ' ' ' ' ‘ \ i VST 

..Every one who pretends to any knowledge of 4ha aystetil 
condemns it in the strongest terma Wo quote 
tife ifkpresriotts used in the various replies to. the 
General. '''For every instance of insecurity oX|ife;; 4 ^ 
pi^[^y in i^e Native States the Patels .quote qqt|iaQy; i& 
cpste ol res]Mpteble fmnilies impoverid^ 

W teb a^ipn bl opl .Civil .i^onrts; or of amrdlKite 

ft.pooie 
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trould Im ,tQ deprive his sabjeote of the solita^ advantage t^ey 
iiad pvet the aubjeots el the BngUrii Oovenunent<”. ^The 
nieeries and technicaliriea of our Courts': perplex and harass 
them/’ /^They think, that- our system of- repressiii^ crinaeis 
leap effiea^ehs than that pnrstied in Native Statea,” “ Betl^ 
crimes, fmgery and hdse evidence are fostered in our Gonrts.” 

These reports are made by officers chiefly in the Civil 
Servio^ and unconnected officially with the administration of 
justice. They speak of the results from their experience, 
acquired by mixing among the people themselves, and there 
can be no doubt that they truly express the feelings with 
which the people of India regard the Courts of Law, The 
Native press teems with expressions of opinion as to what is 
called *^Mofnssil Justice the language of the English press 
is, if possible, stronger than that of the Native press. In fact, 
what is the most remarkable thing in every article on the 
subject is, that the writers seem to find a difficulty in putting 
ic^tber words sufficiently strong to express all that they feel 
oh the subject. “ An ulcer which must spread and fester 
unril it eats into and rots the very body of society.** ** The 
most enormous evil of modern times.” An ofibnee to God 
and man,” ** The great schools for peijury.” 

Such are some of the expressions used by the public. 
It is not however our intention to go at any length into 
the question of the view taken by the outside public as to 
the matter. What is universally said and believed may be 
as a general rule taken to be true, but we need not go to 
-publie oponion in order to ascertain what is the system of Uie 
i^lnttniateation of justice in India. We have better evidence 
tiia^ that., We.bave the evidence of the judges thein9elves,i 
and it. is to what they aay .<rf the system tiiat we intend fC 
dnreot attmtiqn. In order to nndemtaad tb« ft^ {oroe of 
the nnh^ks opnitma of. the *jadg«»^ it 

necefn^. to ui^ersttikd ^^(Hnetllulg of pi 
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single day in England^ and for the very same Yeaaon 
it is unsuitable for England, it is in our opinion q^uite^ as 
unsuitable for India* 

■MM * 

The courts in India are divided into three classes:' the 
Subordinate Courts, District Courts and High Courts, 'fhe 
territorial jurisdiction of a District Court is as nearly as 
possible the same in extent as an English Oircmt^ and tiiiat 
of a Subordinate Court the same as a County Court 
Judge’s Circuit. A district In Bombay averages for example 
7965 square miles, while the average size of an English 
Circuit is 8244 square miles. Again, a County Court 
Judge’s Circuit is in England 979 square miles, while 
that of a Subordinate Judge in Bombay is 1049 square 
miles. 

In Bengal the districts are somewhat smaller than in 
Bombay, and in Madras they are rather larger, but as a 
general rule all over India an English circuit and an 
English county will give a sufficiently accurate conception 
of the Indian judicial divisions. If we imagine further the 
judges of the Superior Courts perpetually on circuit, or* 
rather permanently stationed at the chief town in their 
circuit, we shall have the Indian system of courts com- 
plete. The County Courts would correspond to the Subor- 
dinate Courts, the Circuit Courts to the District Courts 
and the Courts of Appeal to the High Courts. 

So far, the systems are sufficiently similar. It is wheii 
wo come to inquire into the jurisdiction of these Courts 
that the grand distinction become^ evident. That 
tinctien is this, that whereas in England County Cqu^r 
hear petty debt cases oxdy, in India the Suborda^e 
Coiii^ts have unlimited jurisdiction. All other cqui^ 
in India are mere Courts of AppeaL Cases which ^ 
Englaxid are tried by the Courts of Queen 

of Common Fteas^ by die Cohrts 
Divorce^ arc tried, and by^ 

^ br^ugb^ l^re thr 
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tiiciub. WlMihet the ^rtiea are Ettrefteana, or .whe^er 
they wnt hatireBi . whether, the' aetioh ia hy a laxided pro- 
prietor 'for his ancestral estotey.by a bank for the winding- 
nj^ of .its affiurii> or by a dropk^per for the pettiest debt, 
ihhre to ohly > 0116 . 110 ^ r where it can be ttied> m 4. -that is 
a Stdidiiffitiate Court. We have only to add to tiuSy that 
the ehn^unents of the office of the judges of the Suboiv 
diuie Otoirts iu India are averaged at one-tenth of that of an 
English County Court Judge, and that the officers of the 
Court are paid oh a timilar scale. The whole establishment 
iu Eengal costs in some courts as low as 901. a year, includ- 
i^ the salary of sheriff and cost of stationery. 

J& ftost the whole of the Subordinate Courts are worked 
at an enormous profit to Government. In Bombay, for 
instance, the income from stamps and taxes levied by 
■Covemment from these Courts in one year is 133,543/. 8s., 
vffiile the expenditare is only 35,988/. Nearly two-thirds 
tlHtoilaae' «d the inoome of the Courts of first instance is 
token by Government as profit, and credited to the general 
revenue. It charges Si. for justice, which costs it little more 
tbanl/. 

£h order to complete the picture, we have only to glance 
at the Bar, about which we shall have smnething to say further 
mh Under the presoit system it is impossible that there 
evsET. simnld be a Bar of any standing in the Subordinate 
Ceorte. Tb» {nractice in each of these Courts consists on- 
tot. average 100 petty debt suits a month, and say, ten or 
twelve <fiher cases. A fat case occurs perhaps once a inonth, 
and the ' Other small cases , are not worth having. The 
of^athsitol' bigr suits tiiat ari always ert^ping up 
the ^snietod mn of pet^ debt cases intorfere with the nspliil 
E^iposid <4 naidl casee to cm enormous .^tedti So. 
t£^; .lhi^:ciiie^\thnt ip' England, 

^ 4^' judge ip- tibni^' 
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T]i6 cslculation in India is made on those coiirts only whioli 
are exolasivd^y employed in the administration of justiee. 

H the whole of the original cases that arise in the Courts 
of Chancery, Superior Courts, and County Courts in Ei^^id 
were indhasriininately if^iitribnted among upwards <Si i€i^ 
scattered County Courts according to the Indian systonii' '^e 
Bar in England would he immediately rained as a profesi^loii j 
and so long as the system lasts in India, the establishtifhnt 
of an able Bar is out of the question. 

In the three cities of Bcnnhay, Calcutta, and Madrasi the 
system of Small Cause Conrts for Small eauses, and of Supe- 
rior Courts for those of greater difficulty and impottsetce 
exists, and the result is that in each of these towns thefh is 
a Bar of very great ability. English barristers who come 
out to India aS a rule confine themselves to these Conzts. 
They find that there only can they get a regular succes^m 
of oases suffimentiy important to provide thmn with reimme- 
rati-vo fees. If the same system were introduced into* the 
Mofussil, if every District Court heard all the heavy OMca 
only, there would be nearly twice as much practice in eveiy 
district of India as there is in the presidency towns. 111. the 
town of Bombay there are 1260* Superior CoUrt oa^ iU 
the year ; in Calcutta, 800 ; and in Mashas, 577 ; lirliile m 
every district of India there are, on an average, about 2000 
such casts. What is perhaps ao additional attraction, there 
would be practically no competition. An Englirii halnii^ 
who had just kept his terms would, as a matter of oon^tj; , 
lead the Bar iu" any district in the Mofussil, with ,his obeiee . 
of the best of 2000 suits, and suoh fees as would 
dfpu^is of most EngUsh barristers water. A r^orm ,^ 
^^‘id indttco a large bflnx of barristers pormaleut^ bint: 
ihe;;:Mbftiiisil Courts would, we feel convboed^ ^d^ 
pf the eharaetar of the adbin&jbsirioii 

step. -ttsat- could bo-''t|^ilb.y'i&i-|^ 

ever 
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while to practise in the Mofassih aaif certainly under da/^ 
pri^ei^t systein if is hot> . Qi^adonally both, they and;^SogUah 
bsp^teFB •imhe:^ ^ip. into .tlM H<^a^ f^r speoitd oaeesy and 
r^s^Te Stolons fees , lor so ; doings . bmt there is no court 
undw t^ present system where thwe is a . regular succession 
-PI99P8 capes, and a flying yisit is therefore all that a 
pleader 7 #r hcrnster .of ability can afibrd to make. These 
flying visits are becoming daily more frequent, and they 

i 

would even now be more so still, were it not for a pernicious 
hs^it.tilie Subo^nate Judges have of constantly adjouming 
the. oases pmidiiig before them, so that a party has no security 
that if he engages a barrister for the day on which his case 
is set down for hearing, his services will be of any use to him, 
as the dumces are that the judge after an examination of a 
witness or two grants an a^oumment for some reason 
^together insufflcient. 

V. j^Jt may be said that it is not quite accurate to describe all 
thq Subordinate Courts in India as Courts of universal jtwis^ 
dictiqil.> This is so far true in that they are divided into 
Yaxioos classes. In Bombay there are two such classes of 
cmirts; one whose jurisdiction is limited to cases under 
5004 in value, the other class with unlimited jurisdiction. 
A somewhat similar distinction is made in Bengal, the limit 

‘ ' i '• 

tiiere being 1004 In the North West Provinces, in Oude, 
in 1^ Central. Provinces, and in' the Punjaub there are: other 
diidii^t^. The number of Acts specifying these grades ia 
lai^gw than the whole of the Procedure Code. 

It is not necessary to go into all die minute distinctiona.of 
juriadkilhm prescribed by this mionnons mass of legislation. 
It .is/iMffifltent tqpmnt out that theVpi^ipleof the wtiiQ|ln .|| 
one dcfiendeirt on the mean money of the suit, wit^uV 
any ri^smnce to j^he.xuitare of the elaim. The whde of fht' 

fhe., Courts in 

fact wl^ is rn°^g;wned, xiot 0 ^ in .Enj ^a i^hi^ ,tli^ 
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presideiicy towns in^ our own possessions^ the fact, namelyj^ 
that the main distinction of importance which can be cbwWn 
between cases suitable for an inferior court and those ^bich 
require the highest judicial skill to determine, is that between 
cases which usually depend on mere questions of fact s^ 
those which do not. As it was put by the Honourable Mr. 
Maine, in the debate on the Small Cause Court Bill in the 
Legislative Council at Calcutta — The principle which 
underlies the whole English system of administering civU 
justice is, that average capacity, and average integrity^ and 
average good sense are sufficient for the solution of questions 
of pure fact.” Looked at in this light, the endless distinctions 
depending on the mere money value of the suit are absurd. 

The division of the Subordinate Courts in Bombay is, pro^ 
bably, the most absurd of all, as out of upwards of 150,000 
cases per annum arising in the various districts, all except 
forty are under 500f. in estimate value. As there are 
eighty-five county Subordinate Judges in the presidency, the 
number of cases above 500^. is less than half of a case for 


each judge. Although, therefore, theoretically there is a 
distinction between the jurisdiction of a first-H^Iass Subordi*- 
natc Court and a second class, practically there is none, le^yen 
admitting that ^ mere money test was a sound one. 

The obvious result of this system of giving one ju%e 
jurisdiction in all causes is that there must be one of two 
evils. Either the judge is fit to try the more impbr^sit 
cases and there is an enormous waste of power in 
him a host of petty claims to investigate, or the jud|^^ ie 
qualified only to determine the comparatively easy qb^^ 
that arise in SmaU Cause Court actions, and By 
sequence utterly incompetent to decide the heaviinr and mbte 
(wiiipficatcd cases. Whiter the {bnoo^ of j^if- 

the latter and tniich 
d^irte'-detocid^';''^ l^a'^eridehce.'is' 

YilSEIil: r^rts»."'tiie' cireiihtraVd!.^it&0 
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pMio iiieoiapeta)M of ihe Subcn^iniit^^ftidgw in for 
wf of ihe l^up^or Courts of Iav. In man^ casos 
4l^ - inlerenoo tiiut: oan. be 4rawa is that 
an$ ^niSt for a|)/ jnSicual businea ur^teverii Mr* 

Serfioe^ W iatdj ppMidted a 
b^k .|ri^n eonti^ oireuWs ksued from lame to time by 
tbe ^igji Court of Bengal since its recent institution. 
Sindlar droolars were, issued by tbe* Sudder Court prc- 
yioodly) but ure need not go farther back than tbe institution 
M ^ CSourt for evidence of the state of Uffiurs as they 
e?ti?t. 

Th<toe circulars, it should be recollected, refer only to 
Lower Bengal, but as that is the province most advanced in 
education and in the appreciation of our institutions, it may 
be cmundered as superior to the other provinces in respect 
to. its courts of law. 

vt 

.The Circular Orders of the other High Courts in Madras, 
-^pibay^ and the Korth West Provinces contain expressions 
egt^y^sStrong. 

• Tows it seems almost incredible that in a country governed 
by .Engfahroe n it should be possible that the judges of tlie 
high^ courts in the land should say what they do in these 

cite^ars, with reference to the Subordinate Courts in India, 

# 

ana yet tout nothing should be done by the government, 
and. mpiwctioe even taken of the matter* 
j|[^.,|l|Cde .of taking evidence in the generality of cases 
and unsatisfsctory in the extreme, no reform Vfhat* 
evear been laade in accordant with the Code** 

173 of the Code of Civil l^ocedUre, the ju^ 
is ^d^i^iired to lahe down in Writing the snhstanee of t|u» 
en^iip ea^ witn^ and attucb his s^paature in i^ 
^tee«^.^^4aaMiiWW M Uri iushl^ of hot hpr 
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evidence^ in which there must have been gross and 
peijtirj ipid forgery on one aide or the other^ and in 
they are neceeaarily compelled to rely almpst entir%’ 9 ^ 

. the finding of the judge who had the witnesses before 
The l^rimipal Sndder Ameen’s* origintd notes were a di^; 
graceful farce. The Court before which the case came <ni 
appeal^ ^'believed that it is the common and ordinary 
practice to disregard* entirely the rules prescribed by law 
for taking evidence.’’ The Court, therefore, directed that a 
copy of this minute be forwarded with the original notes 
evidence to the District Judge]^for communication to the 
Principal Sudder Ameen, and a copy of the minute to all 
officers employed to take evidence.t 

In 1859 the particular attention of the Lower Courts was 
called to the rule relating to the examination of wi^esses, in 
Section 172, of Act VIII., of 1859, and the judges were 
directed to take notice of all violations of the rale which 
should come under their notice4 
In aeveral cases which have' recently come before this 
Court, pressure of business,” ‘‘excess of business,” &c.; 
have been recorded as reasons for not^ making a memoran* 

dum of tlie evidence as required by the Act. In other 

1 

caseS) Uiere has been a mere short note, stating the resnH 
of the evidence of several witnesses together in a few words, 
the memorandum showing on the, face of it that it conld not 
have b^n made until after all the witnesses, of whose 
denoe the result was given, had been examined. 
excuses were never intended by the Legislature to be 






sidcrad as a sufficient reason or excuse fpr not 
with the Act. 

Li another case, tried before a late Principal 
Ameen, it was represented to the Oonrt ths^t thei^ 
rion of a lyitnes# ip.pw ^ was being tehep^^tewn 

with mdisui^qr^^ 
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the Sedder .Ajueeii woe listening to the. ergument 

ol a vakeel * in another case. Snoh a coarse o{ proceeding, 
ntmld be a clear isolation of the Act. 

' ^ese cases are given merely as instances to show how 
the Aet has been disregarded in many of the Civil Coarts 
in the IfofossiL 

The Coart) in order to express their determination that 
the provinons of the Act shall be strictly complied with in 
fatore) directed that, after the promulgation of the Circular 
OrdcT) the following riiould be strictly observed by the judges 
of every grade That a judge shall not be engaged in any 
other business whilst the examination of a wituess is going 
on, or whilst any documentary evidence is being read. It 
shidl be the duty of every Appellate Court, subordinate to 
the High Court, to examine the memorandum of the evi- 
dence made by the judge of the court of first instance, and 
to, report to the High Court in every case in which, upon 
rite hearing of a regular appeal, it shall appear that the above 
rulbs have not been strictly and properly attended to. No 
^cuse will be admitted for any wilful or negligent disobe- 
dience of the above rules, and tlie judge of the district shall 
report to this Coart in every case in which a violation of 
the same riudl come imder his notice. 

The Order enters folly into detail of the proper mode of 
condnoting a trial, and the Court feels satisfied that, by a 
strict compliance with the rules, the administration of jus* 
rice win be greatly .improved. 

Anotiber matter which has attracted the attention of the 
Coc^ ia the manner in which cases are tried. Subaeqimnt 
Citeidcr Orders f r^ort grei^ irr^nlaritiee and want of de-i 
coram in tiho Courts, and express extreme ^sappointment 
timt the Coqrt «re constrained to record thrir behmf thst^ 
notwithstanding tiirir constant endeavoonr to dasare it stiieit 
compliaiiee with the law t^rding the pn^peir reeoad of' 
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<leQe9' ftod a proper trjuj o£ soitS) manj’ oivil still 

neglect thdr duties. 

In a recent trial the presiding judge recorded the f(dlo1na^' 
remarks 

* 

■* ^ 

** The facfc seems to be that his (appellant’s) witnesses were iU' 
attendance for a long period, doting which he could not succeed in 
getting them examined^ although the case was manj different timea 
80 far on for trial that ono or two witnesses were examined on each 
occasion ; at last tired out, and the Mohurrum approaching, be 
prayed for a postponement, which was granted. On the case being 
subsequently taken up his witnesses were not ready, and it was then 
at once decided against him. 

** I think that the record exhibits so systematic a disregard of 
the law, and of the orders of this Court, as to amount to a com* 
plete defect in law in the investigation, and to mislead the appellant, 
who might reasonably have expected that the same loose practice 
followed after the first appointment, would be followed after the 
second appointment, and that the witnesses would bo taken any day. 
On that ground I would remand the case to the first Court for a 
fresh trial. 


From the nature of the case, and the record of the. evidence^ 
it appears that the one or two witnesses examined each day, could 
not have occupied the whole or any considerable portion of those 
days. It is clear that in the Court of Jhe Principal Sadder Ameeti, 
the law aud orders which require that a case should be taken 
in its turn at the appointed time, and then and there tried out, or 
regularly adjourned for sufficient cause, are the merest dea^ 
letter. 

^*The result seems to be that in truth the evidence is mci^r 

* ‘ ' * A " 

toked from time to time in a formal waj, after the mann^'or 
affldavita; and on another day (eometimes after a contidenftilw' 
itttmnd) the Ooart goes over the pa|>eKi, and deeictei' th# 
papfsr avid^noe. If that b. so, the vreight which we ace 
toatitikete to. the opinion of the Court whidi heirs ^the evidti^' 
bsnhnel a amre debsitttt and . snare, (yet in this esse tiie j^aadeie 
sb botii tides ha:^ ht t]he,]itiiid.eii^^ asserted m of 

XiVixi. . 2 'i . ' 
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own personal knowledge obtained in the most recent caseSy that to 
^is day the practice above described almost universally prevails 
^ the MoiUssil Courts)* And I can well believe that if it is so 
in the Court of the Principal Sudder Ameeuy under the very eye 
of this Courty it may be so in courts further removed from our 
observation. 

** The proceedings of the Court of first instancey thus detailed, 
are directly opposed to Rule 9 of the Court*8 Circular 31, dated 
October 18, 1863, the terms of which are as follows: — ^ After the 
examination of witnesses has commenced, the trial should be pro- 
ceeded with until all the witnesses on both sides have been ex- 
amined I those of the party upon whom the onus of proof lies being 
examined first, and then those of th^ opposite party, and an adjourn- 
ment of the hearing shall not be allowed, except for sufiicient cause, 
which shall be recorded. Particular attention is called to the last 
paragraph of Section 145$ Act VIII., of 1859, by which it is provided 
that if the summons shall have been issued for the final disposal of 
the suit, and either party shall fail without sufiicient cause to 
produce the evidence on which he relies, the Court may at once 
give judgment. The same rule is applicable after a day is fixed for 
trial.* The Court, in again drawing the attention of all civil judges 
to the terms of that circular, warn them that, after this further 
notice, any transgressing officer will render himself liable to im- 
mediate dismissal from office, for the Court are determined to enforce 
their orders and the law, and they now feel that, without some 
severe example, this end cannot be attaii\ed/^ 

Another Circular Order of the High Court reports that it has 
now anipde proof before it that very many of the cases referred 
by judges to Ameens for local inquiry never should have been 
so. relerred. With a view, therefore, of obviating the delay 
which occurs through a course of procedure not authorised 
by law, the High Court deem it proper to impress upon the 
Subordinate Coortp of every grade that local investigations 
by Ameens skotild only be ordered in oases where^they ore 
absolutely required by the Courts on subordiiiate poifitS)i for 
a determiniition of the tni&i issue in the 

• ChJderj No. ii, 
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Tbflt the Court find it absolutely necessary to call the attention 
o Subordinate Courts of every grade to the Sections of the Code of 
Civil Procedure, applicable to the reception of documentary evi- 
dence, the laxity of practice prevailing on this head being productive 
of most serious inconvenience, and evincing in many cases toUl 
disregard of the wholesome provisions of the law. 

The inconvenience reaches a climax, when the importance of 
the suit and the determination of the parties bring about an appeal 
to England. 

“ The Court have too much reason to apprehend that, in the sub- 
ordiuate tribunals, practice is regulated more by daily habit and 
tradition, than by intelligent and careful study of the Code on the 
part of the judges themselves, of their ministerial officers, and of the 
pleaders; and, until that study has been fully and conscientiously 
established, the procedure of the Courts will uot be what it ought to 
bo, remands and reversals of decisions will be frequent, the course of 
justice will be impeded, and suitors will be harassed.* 

It has frequently come under the observation of the High Court 
of Judicature that the decrees of Mofussil Courts are very far from 
‘ specifying clearly the relief granted, or other determination of the 
suit,* as prescribed in the 189th Section of the Code. 

“ Very frequently the court is found to have ordered * that the 
suit be decreed in favour of the plaintiff, with costs and interest/ or, 

‘ that the plaintiff obtain possession of the property mentioned in the 
plaint,* while the commencement of the decree, instead of contain- 
ing (as directed) the particulars of thcaclaim as stated in the register 
of the suit, contains merely a vague description of the nature of the 
claim, such as * a claim for possession of lakhiraj land with wasikt^* 
Sto. 

**And unfortunately the plaint itself in many cases is not air 
explicit as the law requires it to be, and thus it is occasiouatiy 
necessary to look at tho evidence, or at the written statements^ to, 
order to ascertain pre(?isely what was the subject matter of the stii^^ 

_ " f 

Up to the very ;last, tho same complaint has been made, 
the High"^Oaurt aa to the courts of original jurisdiction^ 
very last peg^ of the last complete volume of the teperto 

• Circubir Order, Wo% 1867. 
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for last year^ contfuns the following judgment of Justice 
Jackson — 

^*1 most; say I am Tory much surprised to find ten years after the 
passing of Act YHI. of 1859, and after repeated iujunctions and 
admonitions by this Court, that the MofussU Courts still receive, 
without restriction and without discrimination, documents of every 
description which the parties choose to file in the suit in which they 
are concerned. . • * . If the courts would only attend to the 
provision*of the Code and the Circular Orders of this Court, and ex- 
clude firom the record that which is either irrelevant or inadmissible, 
they would find their own decisions more to the point, and would 
save both the Appellate Court and the parties a gi'eat deal of time.’’ 


The reported cases are equally full of evidence, showing 
the utter incapacity of the Subordinate tfudges. To quote all 
the cases in which decisions, devoid not only of law but of 
common sense, have been given by these judges, would 
require volumes. We regret that our space will not admit 
of going into the particular^ of these cases, interesting as they 
would be, as showing in many instances a want of know- 
ledge of the law in many of the judges, and a reckless 
indifference to the rules of procedure- In order to show how 
numerous they are, we will confine ourselves only to a state- 
ment of their number, namely, twenty-three, decided in a 
single year. These related to only one province, and only 
those cases in that province which have come before the 
highest Court of Appeal, and which have been published in 
the printed reports. These cases were tried by the vSubor- 
dinate J udges, of the first class, last year, in the province of 
Xiower Bengal. Any other body of cases than those we 
have taken would yield quite as large a crop of absurdities. 
We purposely, however, confine ourselves to the oldest and 


most advanced proyinco, to the most recent year, and to the 
highest class ef judges, so as to avoid making .an unfair 
selection. The cases which we have mentioned require no 


conopent^ they speak for themselves, and we believe that it 
woidd he impossible to find in any civilised country in the 
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world a mass of decisions so utterly idiotic^ and so incredibly 
puerile** 

. > ■ ' ‘ 

So far we have treated these Subordinate Courts iir tbe 
light of their fitness in an intellectual point of viewy but thero 
is a still blacker side to the picture; doubt is felt in many 
cases of their integrity. We will let the facts speak for 
themselves. So recently as last year in the .North West 
Provinces, a Subordinate Judge, called Neaz Mahomed Khanty 
was tried for corruption and bribery. The facts of the case 
as they came out in evidence are thus described by the Friend 
of India of the 13th May last (1869) : — 

r 

His career of roguery, though extending over little more than a 
year, lasted long enough to banish justice from his district. In the 
words of a witness, ‘ every child for twenty miles round knew that 
the lloonsiffee (Subordinate Court) was an open doukan (shop.)* 
Shortly after his arrival a Mahajuu (banker) trumped up a charge 
of dacorty (gang robbery) against the Zemindars of the town, and 
the IMoonsiff (Subordinate Court judge) e.\erted the whole of his official 
powers to support the accusation. Honest witnesses were iiitimi- ^ 
dated, perjury and forgery were abetted and protected, records were 
systematically falsified, tradesmen’s books were demanded, not for 
the sake of testimony, but that the Moousiff might shape his extor- 
tions according to the ability of the litigants, and with such skill 
was liis fraudulent conduct concealed, that hardly one of his decisions 
mot with a reversal in the higher courts.” 

After detailing how he was at last discovered by a clever 
police inspector, the article continued : — 

Is the case of Neoz Mahomed singular ? The people of Makoba 
appear to have regarded corruption as a perfectly legitimate eonrse 
for the Moonsiff to pursue, or were afraid to complain, althoughi t&e 

t . 

whole district rang with accounts of his venality, and no less than 
twenty*ono distinct cases of bribery were discovered when the 
made ihtostigations. It is evident then that we are not to h^k , 

to the natives for the exposure of injustice and corruption^ and the 

} * ' 

1 % 

• _ ' ■ - ‘ . » 

I 

* These eases trill be tou^d ia tbe CAloatta BeportB for 1889. 
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can only, preierve their character with their, KaglUh 
anperiors are independent of the consideration of those who jthrong 
.their courts* ifor can we look to the Appellate Courts, which in 
tikis instance were so systematically deceived. Mr. A. C. Tupp, the 

h 

assistant magistrate, who prosecuted this case for Government, 
remarks on the helplessness of these courts to check corruption and 
injustice. He declares that there is reason to fear that ^ the Talsih* 
cation ol^evidenoe too often occurs in Native Courts.’ ” 

What is perhaps, however, more significant on this point 
is the Circular Orders, that it was considered necessary by the 
Superior Courts from time to time to issue. Here is one 
as a sample, issued to the District Judges by the Bombay 
Court. 


‘^It having been brought to the notice of the judges of the 
Sudder Dewanee Adawlut, that a serious defalcation has been 
dbeovered in the treasury of the late Moonsitf of Hurnee, in the 
Cenkun Zilla, 1 am directed to call your attention to the necessity 
Ilf adopting such measures as may impose a check against malver- 
sation, and to inform you that on all occasions in which Moonsiifs 
are entrusted with the charge of intestate property, security should 
be taken from them, os from others so intrusted, in order to guard 
against loss.” 


In other words the judges of the Supreme Court of 
Appeal thought it necessary to take measures to prevent 
the ‘Monsifis from picking and stealing the Government 
money, and yet it is to these very men that universal juris* 
diction in civil suits is given. 

We must not omit, however, to add the gilding which the 
piU i^uired. Aiter directing the District J udges peremptorily 
to take security from all Monsiffa, to prevent them from 
strafing (veil, ^y malversation), the Begistrar says 


iuBi directed to observe, that altikou^ the miimohdaet of 
one mdivldioal bos rendered it necessary to issue these, instructions, 
yet tiiai the confidence of the judges in the purity of the uativo 
judicial fum^ouarioft 
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Another Order of the same Court directed the^ Moilisiffs 
on no occasion to keep more than Es. 100 (104) in their 
treasuries. There are similar Circular Orders on the files 
of the other Courts of Appeal. What we have quoted wiU 
give a sufficient idea of their character. 

F|pm what the judges of the Calcutta High Court say 
of the work done by the courts of original jurisdiction^ 
it is easy to understand what is the character of practitioners 
when such things are possible. We will quote only one or 
two authorities who speak directly their opinions in regard 
to them. That of Mr. Campbell the author of Modern 
India,” is sufficiently short and comprehensive. He de- 
scribes the whole body of them as professional rogues.” 
The next opinion to which we will refer is that of a County 
Court Judge, himself a native, and therefore not likely to be 
prejudiced against the native pleaders, and from his position 
having the very best opportunity of judging. The opinion 
entertained by this native judge is contained in a small 
work, edited by him, called the ‘‘ Vakeel’s Guide,” and 
published for the purpose of enabling the pleaders to dis-. 
charge their duties more efficiently. In the preface he quotes 
the following from the Madras Times, as showing his own 
opinion in the matter : — 


suitor, dependent on his native vakeel, often suffers than 
otherwise from his stupidity and ignorance, and from what I may 
call his over-pleading and over-advocaoy. The native vakeel 
presses every weak point of his case on the Court, and ftings on its 
face as evidence every irrelevant stuff that his client may cdioose 


to put before him, oVon matter that docs him positive harm ; and 

“ ’ » jgii 

with an opposing pleader of no greater intelligence or abilityi the' 
presiding judge is left without any help to arrive at the merits b£ 
the case, and, no wonder, allows this stuff to creep into the reeoira. 


and perhaps finds out when too late, if at all, that ha h^ tb. go 
through and observe upon a mass of matter which has no. 
beating on the land dispute before him than on the aduib^^)^^ 
tried the ofiiw day. ■ , ' 
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‘^*The vakeel is uo adviser of his client, but literally his month* 
piece. If his ftiend wants to bring a suil^ ^ Bring it/ says he* If 
he to appeal against a decree, *By all means/ says be. 

When asked by the judge how he consented to such-and-such 
trash being adduced as evidence, his answer frequently is, * My client 
asked me to do so, he is a poor man, he has a just cause, and the 
Court must have compassion on him.’ This is the climax his 
eloquence. 

^^He presses every point, or rather eveiything (for there is no 
point at all in the thing) that his client wishes him to say, and the 
more irrelevant it is, the greater the earnestness with which it is 
dwelt upon, so as effectually to keep out of view points or facts that 
really tell for his client. His pleading, if it may ho so called, more 
resembles the talk of an unsophisticated villager relating his 
grievances to his village head, who personally knew every fact 
connected with the story, than the address of an advocate who has 
endeavoured to knead it of all its weakening, irrelevant, and inju- 
rious matter, so as to present its strong features to one who can 
form no judgment on the case, except from the facts admissible in 
evidence. 

, *^Such is the class and quality of advocates to whom the Mofussil 
populatiou are obliged to trust their cases, men as ignorant os them- 
selves ; and who can for a moment doubt that their supersession by 
men of a superior order, by English and native gentlemen of legal 
education and standing, would not only be a great advantage' to the 
Mofussil suitor, but would prove of immense help to the judge ? 

No language can be too str6ng to depict the sad miscarriage of 
justice that takes place every day in consequence of the mischievous 
ignorance of the men who have now the conduct of litigation in the 
Mofussil.” 

Such is, according to a native judge in Madras, a correct 
desmption oi the conduct and the abilities of native pleaders 
in that presidency. We wUl quote next the opimon ol a 
dvilian jucl^ in Bombay. That opinion was given in a letter 
addressed to the judges of the Sudder Adawlnt, and shows the 
system as it existed in other respects, os well as in regard tp 
the vakeds. 
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** I beg/' he says, ** you will do me the farourto lay before the 
judges the follomng report, which a sense of duty compels ihe to 
forward. 

** Soon after I took charge of my office in March last,^ I found my- 
self oppressed with miscellaneous business, that occupied much 
more of my time than I could spare from other branches of my 
duties. I found after a short time that this press of business 
proceeded from a system of unsound litigation, w'hero parties 
endeavoured to over-reach each other by every means of chicanery 
and fraud that could be resorted to, particularly in the execution 
of decrees of the Civil Courts, so that the honest suitor who 
obtained a judgment in his favour was as far as ever from pro- 
curing the legitimate object he sot out with, and would probably 
bo involved in delays and fresh actions, that in the end would 
tire him out with expenses and trouble. 

• ••••••••• 

“Tho particular object of this address, however, proceeds from 

« 

a dcsiro on my part to show what I have found to be tlie actual 
working of tho system in the Civil Courts within the city of 
Surat. Tho grossest frauds, attended with the most barefaced 
forgeries and perjuries that can be couteinplated, are daily exhibited’ 
Indeed tho scenes that have been practised beggar description. 

From what has come under my own observation in the appel- 
late branch, it appears to mo that the bands of wicked men who 
resort to the Adawlut to satisfy their base ends, have considered 
it in tho light of an arena for gambling, where parties tried their 
strength, and the most wicked and cunning gained tho day, for 
ihe same evil ends are resorted to, to rebut claims as were used to 
advance tlicni. 

* I 

*^This stain upon our administration I have used my utmosl. 
endeavours to put down. I have on every occasion that has fairly 
come before me dono my best to briug the guilty to puniahmeuti 
and I shall not relax in the course I have adopted. I have before 
me fair.groonds for hope, that instead of being an engine of opprM* 
sion (und tyranny, ihe Civil Courts will be resorted to for. tho 
legiUmate object fttr whioli they iyere institated, the prot^^m' td 
men in thdr jttst tiii^ts. ‘ 
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t lua concemad to say the vakeels (pleaders) aid i|i these 
seieniiities in a full and complete manner. Three of them bavo 
already. been convicted and sentenced to punishment for being 
deeply impUcated in conspiracies to defraud. . . If these men bad 
honestly discharged the important trust reposed in them, I should 
not now have the highly unpleasant and painful task to perform in 
addressing the Sudder Dewanee Adawlut in the way I do. 

is^in a great measure to the cupidity of these men that 1 
attribute much of the vice that has pervaded the Court. 

understand regularly organized bodies existed of forgers and 
persons who would swear falsely. It is oven said that very many 
entirely subsist by these means. The rewards, so far as I hear, were 
small in general, which may be token as a sure proof of the great 
extent to which the crime was carried.*’ 

The writer then goes on to give certain details of cases of 
perjury and forgery, in two of which vakeels were convicted. 

What sort of qualifications a vakeel was expected to have 
may be seen from the Circular Orders issued by the Bombay 
Sedder Adawlut on the subject. 

« In 1821 they directed that one or more copies of the 
B^ulations shall be given into the custody of the Govern- 
ment pleaders for the use of the vakeels generally, and the 
Government pleaders are to bo held responsible for their due 
preservation. This is equivalent to a direction that the 
leader of the Northern Circuit should be presented vrith one 
or more copies of say, Stephen’s Commentaries ” for the 
uw of the whole of the practitioners in all the courts of the 
drcuit. 

There is only one Government pleader in each Indian cii'- 
eoii» or district^ and the regulations consist of a very concise 
and io^ierfeot code of laws, drawn up for the admimstiration 
of justice, copnsting of one or two hundred pages of large 
type. The next Order was made in 1832, in wiuoh a cartid* 
cate of respectability was ifeqtured. 

. In 1845 an advance was mftde in the mattM’ of the 
They directed that*-* ' . 
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<«Evpry candidate for the office of pleader would be required in 
iiturc to produce a certificate of having purchased a copy of the 
regulations for his personal use, previous to the issue of a sutmud 
(patent) to hina, it being determined that this be imposed as a 
condition on all persons ofiering themselves to practice as vakeejb in 
future/' 

In 1846 the District Judges were informed by the S udder 
Adawlut that — 

It was considered indispensable that candidates for pleadershijis 
should be well acquainted with the Balbodh (printed) character, la 
which the great majority of the regulations are printed.’* 

They were to use the following form of certificate 

“ It is hereby certified that I have examined the bearer, A B, 
inhabitant of , and find that he is —— years of age, is of 

respectable character, reads Balbodh well, and he is otherwise pro- 

♦ 

perly educated.” 

We presume that by being otherwise properly educated ” 
the judges refer to the remaining two R’s. He must bq 
thoroughly grounded in reading, and have a fair knowledge 
of writing and ’rithmetic. The order about the purchase 
of a copy of the regulations does not appear to have been 
attended to, as the judges again in 1850 issue another Cir- 
cular requesting that care be taken to ascertain that the 
candidate possesses a copy of the regulations in the verna* 
culur, or otherwise he will not be examined.” 

The last Order had so little effect that a further one had 
to be issued in 1853, in which the judges of the Sudder 
Adawlut say that — 

' t 

« Eighty-one candidates^ were rejected at the exanunation ill 
sequence of their certificates not fulfilling the requirements UMi 
Circular Orders 30 and 20i (prescribing the nature and forqi; 
oertifi^te) and Nos. 199 And 2fi8 requiring candi^tes tp bp i^. 
sessed of copies of the regulations, and more riringent instmotiana 
ate given finrih* ftitore." 
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The last Order with reference to the qualifications of 
pleaders was made in 1868^ and was much to the same 
effect as the previous ones^ so far as regarded the general 
education which the future vakeels were expected to have. 

As to the officers of the Subordinate Courts, to those who 

know India, or indeed to those who know human nature, it 

}' 

should be sufficient to state that in these Courts, exercising 
the enormous jurisdiction which we have described, a great 
number of the officers are unpaid, and the others receive a 
miserable pittance, which is totally inadequate. In the 
court of a District J udge there are five unpaid officers, in that 
of a Subordinate Judge of the first class three, and of the 
second c]a.ss two, unpaid officers.* The remaimng officers 
of these so-called Subordinate Courts get salaries ranging from 
10s. to 51. a month.t 

That they are in tlie dmly habit of taking bribes is only 
* 

what is to be expected under the circumstances. Tiiu 
Madras native judge, whom wo have already quoted, dis- 
tinctly states this to be the fact. The most barefaced case 
of the kind that we recollect is tliat spoken of by Mr. 
Taylor, formerly a member of the Civil Service in Bengal, 
but now practising as a barrister before the Courts iu India. 
That gentleman was conducting a case before the Mahommedan 
judge of Patna, Abdool Azccz. The officers of that Court 
actually asked for the usnaL fees of two rupees for each 
witness examined, and five rupees for the clerk of the Court. 
The altemarive Mr. Taylor well know to be the loss of his 
case^ for, to quote from the Friend of India on the case, “ the 
delicate process of * spoiling the evidence* is easily accom- 
plisbed when the judge is so lazy as to be either under the 
infiuence of his subordinates or unwilling to hear evidence 
in open court.” 

We might say a great deal more as to the working of 
the Subordinate Courts. The delay,* for instance, in hearing 


1 


* SBgh Oonrt Gireidai' Orders, Ho. 17, Of 188S. 
t B., Ho. 8, of 1888. 
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the paltriest case, and the enormous costs^ might furnish texts 
for further disclosures of the system. It is to be hoped^ how- 
ever, that the evidence we have already given is conclusive 
as to the unfitness of these Courts for the work they have to 
do. We do not mean for a moment to say that this unfitness 
is entirely, or even mainly, owing to the fact that the whole 
administration of justice in these Courts of original jurisdic- 
tion is in the hands of natives. To place men in the position 
in which these judges and others arc placed is most unfair 
to them. If the same thing were done in England, if men 
of little education, men who had been to school only to learn 
reading and writing, and had spent the rcmaindei^ of their 
lives as clerks to the lowest class of attorneys, or as officers 
of a court where all officers arc either not paid at all, or* 
paid most inadequately — if, further, they had never seen or 
heard of a real trial, as a trial is understood in England, if 
such men were made judges of High Courts of Justice, with 
all the powers of a superior court of law, on a salary which 
was ludicrously small, we should be very much surprised if 
the result were not very much the same as that which we have 
shown to be the state of affairs in India. It is not with the 
natives of India that the responsibility rests, it is with the 
people of England, who have neglected their first duty of 
providing competent and trustworthy courts of justice for tliat 
great country which Providence has committed to their care. 
The English nation and the Government of India — a govern- 
ment that acted upon the maxim, and even now does act upon 
the maxim, that any man is fit to be a judge — are alone respon- 
sible, and it is on them that the awful burden of the wron^ 
innumerable, which these Courts have fostered instead of 

■■ i 

reducing, must be laid, and for which they will be ao6uet or 
later called to account. The principles and system on trh&ily' 
the ' District Courts are constituted are just as unsound , 
and quite as produotive of harm as those of the Suhordhurte 
Courts. We s^oU diacuss this subject in a auhmquent . 

« t t ^ 

article. 
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[%* it should be understood that Notices of New Works forwarded 
to us forjEeview, and which appear in this part of the Magaeine, do 
not preclude our recurring to them at greater length, and in more 
elaborate form, in a subsequent Number, when their character and 
importance require it.] 


Land Transfer Bill and other Law Bills in Parliament. Bj Lord 
St« Leonards. London : John Murray. 1870. 

Lord St. Leokards’ careful examination of this Bill should be 
*read hy every landowner and lawyer, that he may bo warned in 
time against It. He contends that its effect will be to increase the 
burdens on land for the benefit of the Exchequer, and to increase 
the expenses of transfer — to endanger the rights of persons in* 
tereated in land by giving extraordinary facilities to limited 
owners to obtain sales, and to throw the property into litigation-— 
to deprive the real owner in some cases both of his land and the 
purchase money for it — that the Bill is an immature production, 
^ving the Chancellor of the Exchequer too much power in regu- 
lating the rules, costs, and fees, and the investments of moneys of 
the suitors, with a view, not to the necessary provisions only for 
effectual registration, dec., for the lienedt of the landowners, but to 
keep up and maintain an army of officials in district registries all 
over the kingdom, and replenish the Exchequer. The registry is to 
be compulsory, but the rules and orders and fees arc not set out as 
they wdl might have been, and«au extensive machlnory is to be 
erected at a vast but undefined cost, which may iiUimatoly fail of its 
end as the present registry has done. It would bo. impossible to 
entir here any ibrther into the subject, but the learned author’s 
tmnarks upfui the Bill, as also upon the High Court of Justice Bill, 
the Appellate Jurisdiction Bill, and other Bills, the disposition 
of Cheocefy fhiids, and the funds of creditors in the Bankruptcy 
Oourly we need not say are of the greatest value. The appendix 
ccmlsiiis Ae evidence under the Commission on the General Regis* 
try^ and tibe au^imr bee inclnded in the publication some remarks 
on t^repotrt of that Coftnnisrion. 

■ < 

Omc Jedtebd SysteiO. A Le^r to the Lord High Chancellor on 

the 
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the propqeed Changes in the, Jndlsfature of the Oopnivy. By 
: Bonr^ AJ^Eoi^ Gockbum, Chfef Justice 
H^atiA ^ Bidgway, IHocodilly* 1870, 
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Observations on tho High Court of Justice Bill, Drawn up at the 
Bei|uest of the Jurisprudence Committee of the Law Amendment 
Society. By Edwin W. Field. 1870. 

It is almost impossible to do more than to call attention to these 
two pamphlets^ for at the present time it is not too much to say that 
tho state of the law, internally and externally, is one of absolute 
chaos. 

All that the Chief Justice says is entitled to weight; all that Sfr* 
Field, one of our oldest and moat consistent reformers says, is entitled 
to weight ; but in the teeth of the letter of the Chief Justice, the two 
Bills have passed the “ Lords,” and the subject matter of Mr. Field’s 
pamphlet, whi^ relates to procedure, has yet to be considered. No 
doubt some or the legal positions of the Chief Justice have been 
severely and adversely criticised, but this, in fact, in no shape or 
way, ind lienees the substantial question, namely, the desirability of 
change in our procedure. ^ 

^ Mr. Field’s remarks are, as might be expected from a solicitor of 
his experience, full of practical suggestions. To be able to pronounce 
upon all of them would require as much knowledge on the subject 
iiH Mr. Field himself; but, without pretending to anything of the 
kind, it is impossible not to be struck with the comprehensiveness, 
and with the wide grasp the winter has of the question with which 
he is dealing. 


Elementary Precedents in Conveyancing : a Collection of Practioai 
Forms designed for Professional Use, and suited to the Emer- 
gencies of Actual Practice, with Notes and Table of Stamp Duties. 
By Thomas Wilkinson, Esq. London : Horace Cox. 1870. 

It is clear tliat the above title has no reference to the contents of 
tho work. Many of the Precedeuls are special, and required par- 
ticular care in the framing, but of this, avo are sorry to say, there 
appears little trace. Take, for instance, the form of will. No. 216, 
giving shares to testator’s unborn grandchildren who shall attain the 

age of ( ) years, and making such interests void on such graiid^ 

children marrying ** directly or indircetly into the blood of the family 
of G.” This is a prohibition of marriage with any child of Adton, 
and is void ; and the author seems to have no idea or remembi»mee, 
of the rule against perpetuities, for he does not guard tiie TSadev' 
against filling up the blank with some number not exceeding 
one, and the divesting clause has no limit of years short of the 
child’s life. Surely this Precedent is not elementary nor trustwot^y« 
Then Trecedents 218 and 220 are wills in which Hfe intei^M 
given to parents, with remainders to children attaining 
the gift over is only in the eVeut of the parents dying wUhouiisi^ 
thus ihm is an intestacy in the event of thisire bei^ eUldriii 
all die under twen^^one. This is notaform to foltow. Preen^^ >8, 
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aaagire^aaaitfor^i^eof a pafalie^hottBeleasei goodwill aiid fixtures, 
is not elemeiitai! 7 » a&d it declares tlmt vendor has a good right to 
assign mienciimberod — and so he would be bound to show his lesB 0 T *8 
titfo for sIk^ years, and give absolute covenants for title t So, 
niito jPreeedtot an agreement for sale of a leasehold, held under 
a eorporaticmi there is no restriction as to title or producing lessor’s 
tijde I ; Frece^t 14 is an agreement for letting a tiieatre for a term 
widi the scenery and appurtenances, a surety guaranteeing rent, d;c. 

very complicated arrangement And in this and other agree- 
ments me author inserts a provision, on which he seems to place 
great reliance, to the effect that lessor may re-enter by force with- 
out process of law ! The contracts for sale have a clause making 
tiie expenses **of and incidental to this contract,” to be borne 
equally by vendor and purchaser — vague terms which would cer- 
tainly l^d to dispute. At the end of a oomplicateu agreement for 
sale of freeholds for building purposes, with a charge for unpaid 
purchase money, and further advances on the premises and materials 
brought on them, a clause is used for the purpose of shortening the 
document, which says that the personal representatives and assigns 
of the vendor shall be bound by, and entitled to the benefit of the 
contract, omitting his AeiVs, the most important persons, to bo so 
mentioned* Precedent 201, a statutory declaration identifying a 
. person named in a certificate is insufiicieDt, as it only amounts to 
t^is, that C* D. mentioned in the certificate was the mid C. D* so 
mentioned. But without entering further into particulars, we may 
say (after a careful j^rusal) that the work is a miscellany, not 
nnlilwy to be suggestive to any practitioner who thoroughly knows 
how to use Precedents without relying on them, but in face of the 
many good and careful volumes of Precedents already published, 
tliere seems to be little call for this collection, which, to say the 
least, is not very trustwortiiy, or fit for use on the Emergencies of 
Actiml Practice. 


A Book iff Chancery Costs ; comprising the Costs of Plaintiff and 
Btfendant of Suit by Bill, on Special Motions, Special Petitions, 
and Speeial Cases, Appeals, including Appeals to the House of 
Iioirds, Ajppoibtment of a Beceiver and passing hb Account, Fore* 
dcaqra .Snt^ the Trustee Belief Acts, the Companies Acta, with 
the..'fUigala|ion as to the Mode of Bemunwrating Official Idqul* 
^ theCbaiifoble Trdsts Acb, and IGseellaneous Matters; On 
jtlie liower and Scales, yfi^ nn AsTMnvix containing alt 
foe Oir^w ^ Court ef Chancery, mid of foe Comi^ Coui^ta 
nh^' foe Oo^ end 1867, reiathig ferSqui* 

in fii^ re^nlathig Chm|e8 and Fefo 

Conr^ ' By 
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roviflod sod coQsidordbly enlarged by J. J. Binning^ Mana^ng 

Chancery Clerk. London : Wildy Bt Spns. 1870. 

’ I 

Tnts work, which contains a collection of precedents whieh the 
editor assures us hare been framed in strict accordance with bills of 
costs which have passed the ordeal of the Taxing Office, checked as 
to each item by the charges and fees allowed and payable under the 
several orders, needs no recommendation to practical men. There 
are useful notes inserted showing how and when the items may be 
altered. The book does not claim, however, to lay down the general 
principles followed by the Court in allowing or regulating costs. 
They must be sought in other works. But when the Court has 
decided the general question as to costs, the solicitor will come hero 
to see how to make up his bill of costs. 


Early Sketches of Eminent Persons. By James Whiteside, now 
Lord Chief Justice of Ireland. Edited, with Notes, by William 
Dwyer Ferguson, LL.D. Dublin : Hodges, Foster, & Co. Lon- 
don : Longmans & Co. 1870. 


Wb have read with the greatest possible interest the early sketches 
of eminent persons by the Chief Justice of Ireland, which Dr. Fer* 
guson has collected and edited. As specimens of the literary ability 
of the learned Chief Justice they are admirable. We are not, indeed, 
always disposed to agree in the estimate which, he forms of the cele* 
brated character whom he describes, but considering that the sketches^ 
are all the productions of a juvenile pen, it is only natural that this 
should bo so. The subjects of the sketches are nearly all eminent 
members of the English or Irish Bar, and when we mention that the 
date at which most of them were written was forty years ago, it will 
be obvious that we cannot be surprised at a certain amount of juveni* 
lity and some leaning towards the, more showy qualities of advocacy. 
This tendency is peculiarly marked in the first sketch, that of Sir 
James Scarlett. Sir James obviously did not come up to the young 
Irishman’s ideal of a groat counsel. He had not the eloquence and 
the fire which had been associated with leadership at the Bar, and 
was very unlike either Erskine or Curran. Mr. Serjeant Wi|4^ 
also, although iu a different way, fell short of the high ideal wh!^ 
had been formed by the youthful writer. It may be doubted wbeith^ 
the Chief Justice would now express similar opinions with respect to 
the forensic merits of those two eminent personaget, and wo ore 
quite sure tiiat his estimate would be much higheOvOf iho legal 
quirements of both. Although all the sketches are exceedte^y 
danoi we would pardoularly mention those of Sir Charles 
and Sir .James ikbekintosh—the former as containing, an adm^Ue 
description of a now almost forgotten worthy; tJxe latter ao b^gai 
really {ddlosophioal review of the character of a man of great Intel- 
lect and leaming. One excellent quality of all the skelehOs^iidiM 
from the complete of poUdcal fbeUng* Thbse who kwttr 
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the gmtt s^petib^ whieh their eeoomptiahdi iRit«r hw .elmyre 
ahown with hiteUaotaai power rfherefrer (obibited, «e 4 <b%geQ«toiis 
O&d kindly feeUoj^ which he hai oniifbrmly dif^yed towhrde oppo* 
nei^a, wp not hie Borprisod nt thia. Dr. ig'orfpiaon’a pert of the work, 
we oeed ioaroely iiidd, haa bean well performed. ^ e note appended 
to eOcdt of the i^etdiea he haa given an account pf the anb^oent 
hiatoj ot the vmdona enuumit persons, who were neai^ all in their 
Ipthne when ponrtrayed by the gracefol pen of Mr. V^itodde in 
4iMe J^kriy Sketchea. 


a 

An Easnj on the Sctenoe of Law and on ita Reform. By W. Forbes 
Johnson^ Q.C. Dublin : Hodges A Co. 1870. 


Thx Siiithor of this essay is a lawyei* who exhibits more minute 
knowledge of, than placid contentment with, his own profession. In 
sp far as he manifests a desire to see the whole structure of legpl 
procedure and precept firmly established on a more philosophical, 
and therefore more assured basis, he assists in an enterprise which 
will in this generation rather deserve thin command success. As he 
points out, the practice of law has, in all instances, excepting those 
of the very highest constructive minds, a tendency to unfit the 
successful and popular legal practitioner for the higher function. 
Laws are hastily and unscientifically made and altered ; and every 
page of the Statute Book may be said, to exhibit the traces of ill* 
considered empirieism. These and other considerations seem to 
diow.that Mr. Forbes Johnson is not far astray in demanding (with* 
rout any personal interest involved) for the professors and teachers 
of the faculty of law, a higher position and a wider seopn lu 
England, the busy practical lawyer becomes botli the legislator and 
the expounder of the law, and there is not even the advantage 
(enjoyed in India) of the constant services and the superintending 
Care of a jurist, or aocmnplUhed master of the theory of law. When 
the excraent scheme to which Sir R. Palmer has rendered the 


suppcft of his great name and fame comes to maturity of fruition, 
w« IW “peet to ifnd aome of theae glaring defecta 

rmiediw* VIA a great university or &cnlty of law must bo aaao- 
.9bd 4<ixeh^ied a learned staff of really acientifio lawyers, 
whoso. hM lit ^ work of leg^hition will cortainly be copaUe of 
boeaniag^ ff rightly oMd, of immense value. The divoroe of Iaw 
hnMn iEigid;^ hi atroi^ly cenaured by Mr. JriiBBcm, who oonaiden that 
jipo. hundred yoan piwt (triwn Ptrrm f* BMtt mtm 
deridal), a» brim have baeomo year by year umOW eoli&sed. Ho 
htdda wti the nilos sow aoted mt by the Courta in tiw mstmotioa 
of .leatiaaitaiy doeoiariihi tun tinsoaarit nod ealoolriad to. work in« 
jnstton V ISM ha daania#Mo -MMi.Oi%ht tei regaar!! tho hiiuntion of 
th«. toshttw, xaihw ihim foot^paiBed . la^ «0, jloelwknl 


iiiaMh)f.ol whieb ho-mgr 

: Wf tlto'«iy. e« 

4 _ . i.iJ' X. rir# ^ ^ , 




siSMtued xtiflltt beeca 


^ I 



'tulbs 

.Ci<h 


/ K ^ 


^ f 



Ifotkes of Nm Booh* iS9 


« A 

way tideway under whicK the elow pindeif of 

depoiatiiig and of hardening has been for generationa oonttnti^*^ 
could not eafeljr be disturbed. In some instances^ apparent 
may indeed be wrought^ but a far greater public eril would b? t|^ , 
attempt to substitute other priociplce of construction, accompani^ ae 
that attempt must be by a long intermediate period of chaotic 
certainty and hopeless confusion. Mr* Johnson, who was one ^ 
counsel in the leading Irish case of ETringUm v. BoriCf (ji|.eatlbnB • 
the wisdom of the ultimate decision in that much contested suit. " It 
established indefeasible •title, as conferred by a Statutable or 
mentary Conveyance, on an unassailable basis ; and it has now become 
the foundation of many tiiousonds of such titles to proper^ in 
Ireland. It is surely more for the public benefit that this state ci 
things should continue, than that Barkers little leasehold interest 
(said Co have been sacrificed by some error or oversight) should 
have been preserved to him in defiance of the plain language and . 
undoubted policy of an Act of Parliament. In short, with idl 
deference to our author, the House of Lords is generally, if not 
universally, considered to have rightly adjudged the case against' 
Mr. Johnson’s client. It seems that some such error as this occurs 


every four or five years, as a counterbalance to vast public benefits 
and conveniences ; if so, the right remedy would in our opiuiou be 
to compensate from the public funds any person who can establish a 
genuine case of injury sustained. Mr. Johnson’s greatest complaint 
is, however, directed against the power of the judges to interpret, or 
rather as he represeuts the matter, to inake laws, a power exercised 


at a stage of their career when long practice has reduced them to w 
melancholy state” (to use Mr. Johnson’s expression), when the 
dictates of common sense are crushed by the overpowering burden of 
a technical legal system. In the last chapter of his entertaining pam* 
phlet Mr. Johnson tells us that he estimates the number of person^ 
of all ranks connected with the law (from the Chancellor down to 
smallest office boy) at eighty thousand, aud the aggregate ol thisir^ 
earnings at twenty millions of pounds annually ; ana he intinaates ha 
very plain terms, an opinion that three-fourths of this is 
thrown away, or vrorse. He concludes with a list of recom^hi&-, 
tiona, some of which possess the merit of novelty, while othei^; 
already fismiliar to those who have read the reports and prodfm^lia^: 
of the Law Amendment,” and of the other kindred soeietiat^ ; 
regards the administration of justice, Mr. Jbhnson would 1^^^^^ 
lomdided as far as possible, the judge of appeal going 
year, whh no appeal from him except to the House of 
the bmiuera of that august tribunal should (he conddi^ 
transacted by dl ihe peers and not by a select number 
little knot of Law I^rds. Whether it would or wbi^ ti^y 


little knot of Law I^rds. Whether it i^ld or wbi^ 
the e^amtifie and development of law 
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8iigg^0n8 coniiotiod in Hr. JoIxomu’s Httle book or largo pamphlet, 
■fro oon ooafide&tlr recommend it as the vigorotiaty wrfttoii prodne- 
tion of (w crigi^ mind, and os likely to prove to any legcd traveller 
by f^my cokch, on circuit cx in vacation, more inatrtictive, if 
less amnsiog, than the far-^famed *• liOthenr/’ 

„ - ^ V ' ^ 

fiind Systems imd Industrial Economy of Ireland, England, and Con« 
Oountriea. By T. £• Cliffe Leslie, LL.B» Loudon : Long- 
Hums & Oo. 1870. 

S \ 


Whvh a^leamed lawyer and accomplished political economist under- 
take to inform the world on a topic with which he has had special 
facilities of becoming acqnainted, the result ought to possess a distinct 
wd permanent value, ll^ofessor Leslie has collected, and published 
in a goodly volume, a number of essays on the varying aspects of the 
Ittd question, originally contributed by him to reviews and maga- 
zines of high repute. His claims to be attentively heard on the 
question are undoubted, for he has lived many years in Ireland, and 
many in England— years of thought and study ; and moreover he has, 
In the capaoi^^ of observant critic, paid several visits to certain little 
known but highly interesting districts of Prussia and of France. 

^ The earlier portion of the volume deals with that Irish land ques- 
of which the solution has been so gravely and vigorously taken 
in" hand by Mr. Gladstone: and although most of the pages were 
written long before the slightest intimation was given as to the pro- 
'Imble shape and tendency of the Government Land Bill, it is quite 
evidrat that die policy of that most important measure is exactly such 
as would commend itself to Professor Leslie’s mind. He is quite alive 
to the .fact that^^* insecurity of tenure” is one of the main grievances 
of the rustic Irishman, and is precisely the evil which Parliament can 
wrly and rightly^ attempt to redress. That it is the only source of 
ipiscwef no welLinfbrm^ man would venture to state ; for there 
aro ipany uniw ones which are |md most for ever remain beyond the 
reaoh of the I^lslator, Political economists in Ireland are in the habi t 
ff and of implying statesmen with the belief, that emigration 

h ^ ndti^fage, in diminishing die coinpetidon for land and in raising 


U ^ ndti^fage, in diminishing die coinpetidon for land and in raising 
m iU|a; ^yages* Professor Xeslie is pertly of this opinion, for he 
liMdd prew 0 change in the manner of conducting agricultural oper- 
aldoii% a kind as that vastly more hands instead of fewer 

^i^ld be The tendency in lindand is for tillage to be 

kmii((med, the land to bC turned into ph^tutage fc^ cidde. 
This ehtfuige is on in neiu'ly stf t^ rural distiicts : and one 
of H fis that tyhere is a steady dindnution amongst the in* 
idl iUroott^^ cabhni. ; / 

is imeiof flimie who at^ve of fa peHteHuSbtre, 

If 
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and as contented as the Roman Catholic peasant of Belgium or of 
Switzerland. But, unhappily the Irish peasant will only iwSlas 
liis fathers, have done l^foro him* He is unwilling to viij the 
accustomed monotony of his bucolic life. None can persuade ,h|m 
that cattle should be kept under cover, or that turnip-growidg is 
highly remunerative, or that free use of artificial manure will double 
his resources. If advice of this kind be ever given, it is suspiciously 
received, and probably at once forgotten. It now remains to bO 
proved whether the knowledge that ho cannot be evicted frooi; his 
farm will transform the small farmer into a wiser and a better piin. 
In short, if the social habits and mental condition of the rural popu^ 
lation were quite didcrent, wc should thoroughly agree with Rro- 
fessor Leslie in his preference for a little homestead and surrounding 
plot, cultivated by one family in the expectation of a yearly increase 
of wealth, and with no I'cmote prospect of a larger farm, of higher 
education, of increased comfort, perchance of an unencumbered 
ownership in fee simple. 

Turning to Professor Leslie’s chapters on English rural economy, 
we find him arrayed with those who deprecate a system which, year 
by year, finds the ownership of the soil in fewer hands. There are 
ill round numbers 60,000 square miles of English land, and all this 
is the exclusive property of only 30,000 men, whpse number is 
steadily though slowly dimiuishing. The late Mr. Cobden lamented 
this extinction of the yeoman class, once famous in English annals — 
the class which has produced few more illustrious men than himself. 
Thorold Rogers now keeps alive the complaint, keenly present to 
his mind through his knowledge of the county (Sussex), where th^ 
<liminution of the number of proprietors is most rapidly proceed- 
ing. Professor Leslie regards it os no mere sentimental grievance 
that the small landowners should become fewer and fewer ; for this 


is connected, in his mind, with the monstrous and uuheal^j out- 
growth of the metropolis and of the larger towns, and wiw Ae 
degraded and pauperised condition of the agricultural poor. This 
state of things will tend, in bis opinion, more than we are ready 
admit or believe, towards rcvolutl&u in the future. For it is 
difficult to imagine that a day may come when all the land shall 
loug to the millionaires, and when those who work upon it shtdli’ 
disposed bitterly to reseut the condition into which a long 
circumstances shall have plunged them. To facilitate the 
sion and transfer of land would therefore be a conservative 
ing. Lot the present generation of lawyers be happy whUe tl^^ 
may, for the time must come when artificial obstacles, by 
are supposed, to thrive, must be swept away ruthlessly. 

pj-ufesspr Leslie gives a graphic sketch of the teeming 
of the JSuAr District in Westphalia. Visitors to thp^ great : 

Bxpositwn ct 186? wilt have obsei^ed some titaui^ 

murdju^ firtiUery bearing tlie name Kimpp 
labelil^ and ireely eadiibUed to the gaam of Frencbmnh^aa 
travel|^-^mwj^j[t^m^ be 'timing to deel 
tion to tdto mrjqiy Tw if^nderf ul 
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deflcribed«as the i^esults of A mre comlditltlion of httmon 
htid geological^ or rather mioeralj coaditioilfli in. a dUtriot 
trlich improT^ ^ rapidly^ as in a single year to change its aspect 
to hhn #ho retii^ts it. Kapidly tlishCs on the current of evertts; 

t#o since Professor Leslie wrote that the war cloud 
had diqiersedi" litUe imagining that it was so shortly to gather and 
hhmken towalda the out^flame of war^ over all the land between 
Wes^hidia and Patls ! 

Of l^feSSor Leslie’s criticisms on certain French phenomena^ 
obsetranle in La Crmse and elsewhere, there is not time to speak. 
Nor eon we do more than note the very clear and discriminating 
w^ in which he has described the land sysiems prevailing in the 
different parts of Belgium^ In a fhture edition of his volume, it 
might be Worth while to describe with seme minuteness, the legal 
mminery by wUch proprietorships of land, in countries where it is 
much sufa^divided, are controlled. In Great Britain there is little 
inducement to become a smalt purchaser of land, for the expehees of 
title and conveyancing are out of all proportion. Professor Leslie 
might with advantage proceed to explain how it is that Belgian 
vendors and purchasers, heirs and legatees, can conduct the transact 
tions arising out of land, without being swamped by the expcnccs 
incidental to sales and transmissions of interest. And with this 
suggestion we dose a book full of genuine information and intelligent 
dlietitsioD, which may Mrly be commended to the careful notice of 
auy one who wishes to be thoroughly made-np on the home and 
foreign Aspects of the great land question. 


The New Law and Practice of Bankruptcy; comprising theBank- 
xv^pticj Act, the Debtors’ Act, and the Bankruptcy Bepeal and 
• InsolVdit Court Act of 1869, and the Buies and Forms made 
those with a Comparative Summary of the Cases 
M^elled under the former^ Laws. By Roland Williams, and 
Wnlter T. Williams, Esqs*, B&rUters-Bt*Law. I^ondon : Stevens 
A Sobs, and H. Sweet. 1 870. 
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as toMr both isitl. beyond qaestfon, bear compwison with any imb* 

m A A jMi r. . j ^ I .. iS. ^ tf ^ wA .1. Y. ^ .... ^ j •' 


Iltottoil aklABisM of ghill UtoittF to ihe.Wtok. 4^4 Uie.toFsr hard 
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Supplemenii to a Mannal of the Law and Practice of BiAihmpfa^, 
as Amended And Oonsolidated bj the Statutes of 18d9i Witb;an 

^ * I 

Appendi^t containing the Statutes, Orders, and worms, up to the 
30th April, 1870. By John F. Bulley, and T. W. W. Bhiid^ 
Esqse, Barristers-at-Law. London : Butterworths, 7, Fleet Sti'eetp 
1870, 

We have, in a past number of our journal, called attention, at cidme 
length, to this work. 

Our authors have now rendered their work complete hy the pte^ 
sent Supplement. Since the publication of the book two important 
sets of Orders have been issued — one a general Order of the Oourt of 
Chancery under the Debtors Act, 1869; the other, the geS^al 
rules made under the Bankruptcy Repeal and Insolvent Court 
1809. As the work now stands it has our hearty approval, and 
among the many^admirable works of which the Bankruptcy Act is 
the parent, we know of none more excellent. 

An Analysis of the Principal Steps in a Bankruptcy Proceeding 
taken from the Banki'uptcy Act and Rules, with an Index to the 
Bankruptcy Act, 1869, the Debtors Act, 1869, the Bankruptcy 
Repeal and Insolvent Court Act, 1869, and the Various Buies 
made under those Acts; to which is added an Alphabetical List 
of the Forms published with the Rules. By Frank R, Parke^^ 
London ; Stevens & Sons, 119, Chancery Lane. 1870. 


If there is one feature more wonderful than anotfaei^ in the diatueter 
o£ the legal profession, it is its industry. It has bOeti our dul^, as 
the guardians of the public time and money, to see that neitlier 
were wasted on worthless publications ; and we have, in the dii^ 
charge of that duty, examined a host of publications iriiich owe their 
life to the Now Bankruptcy Ac% and the other Acts fa |lctM 


materia^ 

Mr. Parkes has done good service, for this analysis, in its nature 
somewhat more exhaustive Aan Mr. Linklater’s Indtt, is 
less of somewhat like character, and will be found e^cee^iU|^ 
useAiL We have tested it, and can say that while it makes iio 
tension Whatevelv it will be found more useful to the ptaf^tMtik 
than many of the tnanuals of which the present time has been preSfisi 
and We heartily cotnmend it le the notice of the pubiiCA . ' 


The Law of Joint Stock Companies and oithef Aesoda&ons, as ew* 
taidud iu; the Statutes relating to Joint Stoek Coinpim|Wt^^v^e 

.'of .^etbw 


if 9 ^' 


■ -j 
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Stannaries Act and Rules, and the Acts relating to the Abandon- 
ment of Railways andWinding up of Railway Companies ; with Notes 
as to the mode^f procedure under them. By Edward W. Cox, 
Seijeant-at-Law, Recorder of Portsmouth. Seventh Edition. By 
Charles J. O’Malley, LL.B., of the Middle Temple, Barrister-at- 
Law. London : Horace Cox. 1870. 

So long a$ Parliament refuses to be relieved of a duty, which it is of 
all coneeivable legislators least competent to fulfil, ^ prevents that, 
namely, of a final and careful revision of the Statutes passed by it, 
the form of this volume must perforce be adopted by every writer on 
those branches of law which rest chiefiy on Acts of Parliament judi- 
cially interpreted. 

The work before us consists mainly of the several Acts and Orders 
enumerated on its title page, with annotations giving the decided 
cases on each section. The whole of this part of the work is due to 
Mr. O’Malloy. Prefixed to it is a compendious treatise on the law 
and practice of Joint Stock Companies, including their winding up, 
which, with the exception of the section on winding up, has been done 
by Serjeant Cox. 

Of this introductory treatise a large part consists under the guise 
of hints for the formation aud practical working of a Joint Stock 
Company of an attack in the learned author’s well-known vigorous 
style, upon the Irhole principle of limited liability. In the case of 
a book which is intended for practical use, we are bound to say 
^ ^at we feel serious doubts of the expediency of language such as 
this : — 

Limited, liability .... is designed to enable a man to avail 
himself of the acts of his agent if advantageous to him, and to avoid 
responsibility for them if they should be disadvantageous ; to specu- 
late for profit without being liable for losses ; to make contracts, 
incur debts, and commit wrongs ; the law depriving the contractor, 
the creditor, and the injured, of his rightful remedy against the pro- 
p^ty or the person of the wroitgdoer, beyond the limits, however 
small, at whi^ it may please him to determine his own liability. 
Thus it practically enables a trader to speculate for the chances of 
indefinite gain, without being licfole for more than a definite loss.” 

** The practical effect, and probably the design, of this provision, 
is to enable wealthy persons to. speculate in trade, pocketing the 
prditsif .the business succeeds, and avoiding the losses if it fails. 
It 1 $ an ingenious contrivance for the further encouragement of 
roguery, by indefinite extension of the^too large protection it enjoys 
already*” , 

The pretfessed principle of the present law is absolute liberty 
for spectil^rs, debtors, ahd swtndto^ , 

Unqumonabfy &er6 is absence Hmen deeum by 

the iiid of .which a. la^er to contemplate 'b|0. work* It may 
indeed be said that there are occasions when even a jurist does well 
vt^be angry. ^^Fearne Bemamderi^” and ^‘Wigram on Discovery ’’ 
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owed their origin to the dissatisfaction felt hj their authors at inter- 
pretations which they considered erroneous of the law. But it .ia one 
thing to make a doubtful judgment the foundation for anMhdepehdent 
work, and another to make a professedly practical treatise the vehicle 
for invective unsupported by argument. 

The principle of limited liability, as it is called, is now so 
thoroughly implanted in our legislation, that a defence of it might 
seem supei'lluous at this time of day. But, as we have lately seen in 
the case of protection, old errors, which every one thought had been 
generations ago^cad and decently buried, have sometimes an awkward 
[) 0 wer of resurrection, and it is but charitable and decorous that those 
who have the opportunity should do what is in them. to dismiss once 
more such ghostly wanderers to their rest. 

Serjeant Cox’s quarrel with limited liability appears to be two- 
fold. (1st.) That it enables rogues to avoid fulfilling their engage- 
ments. (2nd.) That it encourages rash speculation. 

The first objection might be of some force if every one contracting 
with a Joint Stock Company were induced to do so on representa- 
tion that the liability of its members was unlimited, and was only 
awakened from that golden dream %vhen the time for performance 
by the company of their part of the contract arrived. But what is 
the fact ? The most scrupulous care has been taken by the framers 
of the Act that every one dealing with a limited company may learn 
the amount of its capital subscribed, paid-up, and unpaid, and of 
every particular relating to its shareholders which can be required 
to otiablo an estimate to be formed of their ability to pay whatever 
may be due from them. In truth those who deal with a company^ 
have far fuller means of ascertaining its position than the customers of 
a private firm, which may, and generally does, shroud the whole of its 
dealings in a secrecy utterly unattainable by a company. To say 
that a man who under these circumstances makes a bad bargain with 
a company has anything but his own folly to complain of, is surely 
opposed to the most elementary principles of justice and law. 

The true answer to the charge of promoting speculation, is that 
grown up persons must be the be^ judges of what is for their own 
interest. No legislation will prevent a gambler from imperilling his 
wealth on what to prudent men might seem a hopeless risk, but surely 
that which interposes to diminish the danger of hopeless loss is not 
open to the charge of encouraging either the gambling spirit or its 
worst effects ; while to forbid any one, sui Juris, from entering into 
what contracts he pleases, because there are many men who make 
foolish bargains is at least as illogical as it would be impracticable. 

That there has been much wild speculation and consequently much 
loss and suffering within the last six or eight years is not dexiiedf. 
But limited liability has been its instrument only and not its cau$e.. 
Its origin must, like that of the Mississippi Scheme, the South Seer 
Bubble, and the BaUway Mania, be sought for in that credulity which 
legislation and experience seem hitherto to have been alike powertess 
to restrain. / V ^ ^ ^ 

Apart from these questions there is much that is in the interqdu^oit 
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calling for our cordial commendatioB* Under tlie head Proceedings 
of the Board of Directors,” pp. l^r, $eq,^ will be found an admirable 
practidd guide, clearly and vigorously written, to the transaction of 
the business of a board. We are glad to see that the author takes 
occasion to state the true principle of the usual form of confirming, 
or, as be prefet^ tb cal! it, affirming, the minutes of the previous 
meeting. We thoroughly sympathise with him in his comments on 
the expensiveness of the remedy by winding up an insolvent com- 
pany (p. IXzvi), but we would remind him that the cases in which 
ah unsudcessful company, with all its capital paid-up, can dud creditors, 
are not likely to be numerous. 

Turning to Mr. O’Malley’s portion of the volume, our task is easy. 
The notes on the different sections of the Acts and Orders are full 
and carefully written, and, so far as we can judge, may be relied on, 
as showing the present state of the law. The cases are fully noted 
up, and are by the addenda brought down to the early part of the 
present year. The index is full, and its value is much enhanced by 
numerous cross references. We would advise the editors when their 
next edition appears, to add io the running titles at the heads of pages 
the number of the clause, as well as the name of the Act or Order, and 
special subject treated of, and we would point out that in the form 
of share certificate at p. Ixv of the introduction, the word limited 
should be inserted after the title of the company, with a notc^ direct- 
ing its omission in the case of an unlimited company A note should 
be added at p. li, pointing out that under the Regulation of Railways 
Act, 1868, all incorporated railway companies must make out their 
«^accounts in the forms given in the schedule to that Act. 

The Law P 'elating to Boundaries and Fences \ and to the Rights of 

Property on the Sea Shore and on the Beds of Public Rivers and 

other W''ter5i By Arthur Joseph Hunt. Second Edition. 

London : Butterworths. 1 870. 

Thebb are few more fertile 8001*063 of litigation than those dealt 
with in Mr. Hunt’s valuable book. All the anathemas pronounced 
on those who remove their neighbour’s landmarks have not sufiiced 
to prevent unscrupulous men from encroaching on their neighbour’s 
territory, or from at least attempting to convert a possible or hoped 
fbr right into a certain one. But apart from actual malice, disputes 
in referonce to bouudaries are always arising from rights overlooked, 
from neglected fences, from boundaries varied by accident, from 
shlftitig river or sea banks, and from, under-flowing water. But that 
the majority of people are tolerably good-natured our litigation on 
these questions Would be tenfold what it is. Fortunately, our laws 
of pte^ription aire continually creating rights, or at least limiting 
the timee within whioh actions may be bronght^ and are thus- every 
day couhlelnacting i&e careleseuess of property holders. The pre- 
. eumptipns too which the co^ts selr up work in- the same direotion. 
preehmptloh, for in de&ult of evidenee, that where 
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two estates are separated by a hedge and a jingle ditch, both hedge 
and ditch belong to the owner of the land on wbiqh the he^^ is 
planted is perfeetly well understood, and no doubt prevents much 
litigation. As a rule of law, it is clear and satisfactory, although^ 
in spite of the very ingenious theory by which it was supported in 
Vowles V. Miller^ it may be doubted whether in the majority of cases 
it is likely to be in accordance with the facts* We have^no intention, 
however, of going into the great body of matter presented by the 
volume before us. It is sufHcient here to say that the volume ought 
to have a larger circulation than ordinarily belongs to law books, 
that it ought to be found in every country gentleman’s library, that 
the cases arc brought down to the latest date, and that it is carefully 
prepared, clearly written, and well edited. 

On tlic Laws and Customs relating to Maniagc, being a Paper read 
before the Dialectical Society. By Richard Havte. London : 
Truelovc, 2o(), High Holborn 1870. 

Tme present writer professes himself tolerably ‘‘ advanced,” and has 
no ol\jection that the subject of marriage or any other should be 
discussed in the fullest manner possible. But he would not be pre- 
pared to advocate Mr. llavte’B views yet. ‘‘Marriage by election” 
may be the last of a series of steps in the emancipation of woman, 
and in the elevation of the sexual relation, but we are certainly not 
prepared to advocate it. Prostitution is no doubt horrible, and 
infanticide worse still, but it is not proved that ‘^marriage by elec- 
tion will remo' c either the one the other, while it would* 
certainly bring new evils in its train. The author proposes under 
this aixibiguous term that marriage shall continue just so ^ong as the 
parties, or either of them, wish it to continue Love, or rather 
passion^ to call things by their right tiaines, is to Ixe the rule of 
society, and marriage to bo co extensive with it. 

On the Law of Forfeiture for Treason and Felony. By Philip Ver- 
non Smith, Esq. London : Wilde & Sons, 1870. 

This is a carefully prepared paper read before the Juridical Society. 
Mr. Smith proposes to make the operation of forfeiture upon real 
and personal property in all oases identical ; to abolish ail daim on 
the part of the lord of the manor os such to the lands of a felon ; to 
rendei* the funds of property liable to bo recovered by the State if 
fraudulently alienated by the offender with a view to defeat the for- 
feiture j to obliterate, for the purposes of forfeiture, all distinction 
between felonies and misdemeanours. The paper will repay reading. 

De kt^ipeiue de Mort. Par Edouard Desprez. Paris t A. Dnihiiid 
et Fedone-Laurel. 1870. 

Teib 4$teoipfc t0 debioDatritte &d dwirability of ^0 4^ 

capital punishment.' One' of the arguments on wldeh tiM tUntet' 
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insists iS) though not new, one which- has had less attention called to 
it* than others with less il^eight. It is that the punishment knows no 
degrees. It has neither maximum nor minimum. All shades of cul- 
pabilitgr are confounded. The old law of every country in Europe 
tried to meet these evils by devising all sorts of horrors and propor- 
tioning them to the crime* Our own penalty in case of treason was 
ingeniously horrible, but it was mere ’prentice work in comparison 
with some of the continental punishments. The author rightly in- 
sists that it is not the lightness of the penalty intlictcu, but the 
impunity which encourages crime. ^ 

Recent Legislation on Contagious Diseases Considered. By Francis 
Close, D.D., Dean of Carlisle. London : Tweedie & Co. 1870. 

We are inclined to differ from the conclusions of Dean Close. Such 
being the case, necessarily we are not in the frame of mind to appre- 
ciate writing of this kind. A man must have worked himself up to 
fever heat before ho can relish such a shriek as this pamphlet is. 
The subject is one which rec^uires calm judgment; Dean Close uses 
only heated declamation. Much is to be said on both sides. The 
Dean is too heated to use any argument on either side. This kind of 
writing it is which docs harm to the cause it professes to support. 
We regret extremely to have to class with it a pamphlet by Mr. F. 
W. Newmau. The latter is of course a very much bettei’ specimen 
of English and of argument than that by Dean Close, but, out of 
respect to a vigorous thinker, we regret to have to say that in violence 
«ffn(l in unreason the two pamphlets must be placed together. 

The Albany Law Journal : A Weekly Record of the Law and the 
Lawyers. Albany : Parspns & Co. 1870. 

This journal continues to bo as well edited and as interesting ns 
ever. One of the subjects, treated of is the comparative salaries 
given to judges here and in America. Congress, it appears, has 
declined to increase the pay of the judges of the Supreme Court from 
6000 dollars to 10,000 dollars a year. At this the American Bar 
]\ave surely a right to grumble. It may well be doubted whether 
some of our judges are not underpaid, though most of them receive 
almost as many pounds as their American brethren do dollars. It is 
certain that there are men at the Bar to whom it would be a serious 
pecuniary loss to be promoted to the Bench. Something, of course, 
is to be put down for the honour and dignity qf the position, and for 
the security of tenure, but when all this is said, it is surely unwise 
in a great country like America to pay her judges salaries so small 
as barely to put a man out of the reach of temptation to sell justice ; 
or to allow it to be evident to all - that a man had better turn, store- 
keeper or gold<>digger than' lawyer. The Journal is just a little 
unfair to the Princo of Wales. Hard hitting is unobjectionable, but 
it should not be below the belt^ ' 
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The Church Key, Belfrey Key, and Organ Key, with Legal Cases 
and Opinions, Parish Lay Councils, and the Autocracy 
Clergy* By the Rev. W. H. Pinnock, LL.D. Cambridge.: J. 
Hall & Sons. 1870. 

Dr. Pinkock has taken for his principal subject the right of pos* 
session and use of the three keys belonging to the management of 
the lay duties in connection with the church building. There is zio 
doubt that a deal of misunderstanding exists in the minds of church- 
wardens, curates, and others in rural districts having parochial 
business to perform, as to the proper custody of these instruments. 
A summary of the law and usage determining the powers and the 
privileges of the clergy and of the laity respectively, will be interest- 
ing to read, as a sort of historical account of a question which, in 
fact, has long since been set at rest. In working out the point, 
much information is given as to all that concerns the building and its 
interior arrangements, and what appertains to the office of church- 
wardens, and other parochial officisds, or, os our author would have 
it, “ lay interference.” Under the first three heads is discussed all 
that relates to the law and custom affecting the control of the church, 
the bells, and the organ, and much labour has been bestowed in 
working up the authorities — in each case resulting in the established 
rule of law, that the minister has the absolute right to the custody 
of the keys of each. 

The second portion of the work is of a less temporal description, 
and scarcely comes within the province of this journal to criticiseu^ 
It may be an open question whether parish councils and committees, 
and the autocracy of the clergy, are conducive to the interests of the 
Church generally, and the admission of the laity in Church govern- 
ment is more a subject for the clergy to discuss than us, inasmuch 
as there is no law to prevent them uniting. The class of readers 
who would benefit by a perusal of this work are the clergy and 

churchwardens, and to them it would be invaluable. 

• 

Difference of Sex, as a topic of Jurisprudence and Legislation. By 
Professor Sheldon Amos, M.A. London : Longmans, Green, & 
Co. 1870. 

This is the work of a thoughtful writer. His central idea is that 
it is necessary in legislation to recognise difference of sex. ’ In this 
he differs, of course, widely ibom tho school of writers and politicians 
who wish, not merely to introduce equal laws for both sexes, biit to 
confound all differences between the sexes when before the law. Mr. 
Amos recognises in our higher civilisation a tendency to attach even 
more importance than heretofore to woman’s place in the domestic 
circle.- At the. same time no writer can be more ready to admit 
that woman has claims which it will be to the interest of the com- 
munity to recognise. We have great pleasure in commenffing 
Amos’s work to the attention of onr readers. 
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The Medical Fractiiionera* Legal Guide ; or^ the Laws Relating to 
the Medical Profession. By Hugh Weightman, Esq., M.A. 
.Cantabi Barristerrat-Li^W of the Inner Temple. London : Henry 
Renshaw, 356^ Strand. 

This treatiea is intended to furnish to the medical practitioner, as 
well as to the lawyer, that legal information which the continued 
changes effected by recent legislation have rendered necessaiy. We 
ha^ intended to reyiew this work at some length in the present 
number, l)ut unfortunately we are obliged for want of space to post- 
pone doing so till the next issue. 

A Ckide of English Law (Principles and Practice) for Handy 
Reference in a Solicitor’s Office. By Frederick Richard. Syms. 
London : Stevens & Sons. 1870. 

We have already noticed the appearance of the first two parts of 
this work. In our May number we pointed out its leading charac- 
teristics. We can only say now that the remaining two parts, which 
treat respectively of Chancery and Bankruptcy Law, and of 
Common Law and Crimes, are compiled in the same careful manner 
as Pai'ts 1. and II. The author has added an extremely useful 
table of Statutes. 


We have received a communication from the Rev. C. D. Field, 
dhe author of the book relating to Protestant Curates noticed in our 
last number. Mr. Field says : — 

You will not, I think, seriously maintain that it is a fair mode of 
reviewing a work on * the Law Relating to Protestant Curates and 
the Residence of Incumbents on their Benefices/ to single out Ihe 
word * Curates^ because it appears from the dedication that the 
author’s father is a curate, and proceed to expatiate upon the condi- 
tion of curates as a class, comparing them with ‘ skilled mechanics 
and bead servants.’ Had any one ventured to interlard a criticism 
of any of Lord Eldon’s performances with sneers at ^ coal-fitters ’ 
and * beer-retailers,’ I doubt not but that the ignoble critic would 
have been received with one universal shout of reprobation. In 
comparison with Lord Eldon, I am, if you will, a very Lazarus com- 
pared with a Dives; but the same spirit and the same principle, 
whieh in this land mete out equal justice to the poor man and the 
rich man, entitle him, whose path lies in Uie bumnleBt walks of the 
profession, to the same fair play, which dare not but be accorded to 
those who have gained its most splendid heights. That the Law 
Beoiew has violated this spirit and this principle on the present 
ocoasion wiQ^ I am satisfied, !be the unanimous opinion of thos^ who 
may take suffieieiit interest lA the matter to form an opinion there- 
uimn. A eimsicferation of the merits of a work professing to be an 
exposicioa of the law relatioj^ to a dass is, or ought to be, distinct 
ffrom any contemptuous noti^ of ^e olasi Itself; tmd sneers at the 
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^ pitiable condition ’ Qf the members of the class and the counter- 
poise ^ which, doubtless, they have in the reflection that they 
serving a heavenly master, and that the sacrifice they make is not for 
this world,’ while being indecorous in themselves and foreign firom 
sober criticism, are utterly irrelevant to the sole issue between the 
author of a law treatise and his reviewer, viz,, * whether or not the. 
treatise contains a correct and sufficient exposition of the law, which 
is the subject thereof.’ 

“ The reviewer animadverts on my use of the word ‘ Protestant ’ 
associated with * curates/ in the title, evidently not aware that the 
coadjutor of the Roman Catholic parish priest is, in Ireland and else** 
where, not uncommonly termed a ^curate.’ The word ^curate’ 
w'ould not therefore per se, as he supposes, distinguish the lower 
grades of the clergy of the Church of England from the eurh .of the 
Romish Church. Moreover, there are in Ireland no ^ curis^* though 
he will find the parish priest and his curate mentioned in ^ Carletop’s 
Traits and Stories of the Irish Peasantry,’ if he really considers tales 
of fiction of authority on such a point. 

lie notices my non-use of the word ‘ Protestant ’ in the dedica- 
tion. Can it have escaped him that the context supplies its place, 
and that its insertion would imply that there were other curates as 
well as Protestant curates in the Irish Church ? 

‘‘ I have vindicated my use of this word in the title and my non-use 
of it in the dedication, but the reviewer cannot seriously mean that 
the merits of the work depend upon the title and dedication, or upon 
the result of such mere verbal criticisms, in which, were I to in- 
dulge, I might expatiate on the phrase ‘ curates and others, lay as 
well as clerical ’ (in his second line), as implying that there are lay 
curates. If such thei'o be, the fact is not generally known. 

To take a single instance — any one reading the reviewer’s re- 
marks on my treatment of the question, ‘ whether or not a curate’s 
office is ipso facto determined by the avoidance of the benefice,’ 
would be led to suppose that I had omitted to notice, first, that 
the bishop can remove the curate; and second, that the Church 
Discipline Act provides for the removal of the curate on due 
notice by a now incumbent — ^both which points are dealt with else- 
where in the volume. * 

‘‘It may have escaped him that the Church Discipline Act (1 & 
2 Yict. c. 106) does not apply to Ireland, while the Statute which 
does so apply (6 Goo. IV, c. 91} contains no provision whatever 
on this question, which is therefore not disposed of by the Church 
Discipline Act, as &r as Ireland is concerned.” 


When the author of a law book deviates from the subject matter 
of his work, whether in the body of it, or in the preface, or in the 
dedication, or even in the title, page, he must not be surprised if the. 
reviewer, ivhose notice he has. sought, should also exceed his sttiel 
sphere of comment. . ^ v .. 

The word “ curate,” in the title page, was not singled out he- 
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cause tbe author’s father was a curate,” neither was it done to 
di^arage that class, but it was done because it was conceived that, 
taken in conjunction with its prefix Protestant,” and the assertion 
in the dedication, ^'that the Irish Church had been most justly dis- 
established,” there was a desire to lower the curates of the National 
Church, and to exult at its downfall in Ireland. Contradiction to 
this surmise is challenged, but there is no reply. A curate of 
thirteen years’ standing, a friend of the reviewer’s, to whom the book 
was lent, returned it with the remark, The title is unhappy, the 
word Protestant suggesting controversy,” .and this without any 
remark of the reviewer, and before a syllable of the review was 
written. 

As to the complaint, that the question whether or not a curate’s 
office is ipso ja^io determined by the avoidance of the benefice,” is 
not fairly dealt with, the work itself must be my justification. At 
p. 34 we read, this question has never, that 1 am aware of, been 
judicially decided either in England or Ireland,” and four pages 
follow, giving reasons, pro and con, and citing cases and opinions, 
the res^t of which inclines to the conclusion that the “ curate’s 
office is not determined by the avoidance of the benefice.” 

That I am not singular in the view I take of our author’s dealing 
with this question, I must again quote the language of my clerical 
friend. His words are, ^^Mr. Field objects to Archdeacon Stopford’s 
(p. 58) opinion, that on the vacancy of a benefice the curate is out. 
Ho says there is no authority for it, but out we go if we get duo 
notice.” It is due, however, in justice to assert that later in the 
I book, in a note at p. 120, we find it stated, If, then, the curate 
cannot quit without giving notice to a new incumbent, equality 
mutuality is equity, and it cannot be supposed that the new incum- 
bent can turn him off without giving him notice.” 

The English Statute, s. 96, expressly provides for such notice, 
and then in the text we have the section of the 1 & 2 Viet. c. 106, 
set forth, not however following in its numerical order, as the other 
sections do. Why did the aqthor, with the knowledge of the 
existence of the provisions of this section, lead the reader to imagine, 
as I conceive he does, at p. 34, et seq.^ that the curate was not in 
England bound to quit his curacy on the death of his incumbent. 
This is all the explanation which appears to me to be required by 
reason of Mr. Field’s communication. 

‘‘ The Bbyiewee of the 
*^ Law Belating to Protestant Curates.” 
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ooksolidIted genebal orders in chancery. 

It appears that the High Court of Justice and Appellate Juris- 
diction Bills are not to be further proceeded' with during the present 
Session, and it being highly improbable (having regard to the present 
and prospective state of political affairs), that the intimated re-intro* 
duction of those measures noxt session will be realized, it ^may be 
useful to recall attention to the subject of the General Orders in 
Chancery. 

It is well known that a new edition of Consolidated General 
Orders in Chancery has for some time past been in course of prepara 
tiou, but the work has not been completed, chiefly, it would seem, in 
consequence of the pendency in Parliament of the measures above 
referred to. Present circumstances, however, seem to suggest that 
the Lord Chancellor might now determine to give such new 
edition to the profession. For not only is it very uncertain whether 
the High Court of Justice Bill will be reinti*oduced next Session, 
but even if reintroduced and passed, the new system contemplated 
could not be brought into operation for a considerable time, probably 
two or three years. Other circumstances, too, combine to favour the * 
suggestion. It is known that the proposed new edition is already in 
])rint, and only awaits a few additions and revision. So that much of 
the labour and expense connected with the work has been actually 
incurred, and the publication of it would no doubt reimburse the 
expense to the Fee Fund, as well as benefit the profession. 

The subject is one in which this journal, in common with other 
legal journals, has taken considerable interest — and the following 
statements and extracts may be useful as evidencing that interest^ and 
as furnishing additional information in reference to the subject. 

The proposal that there should be a new issue of Consolidated 
General Orders in Chancery is based chiefiy upon a consideration 
of the desirability and importance of there being at hand, available 
to the practitioner in the huny and pressure of business, such an 
arrangement of the General Orders of the Court as shall afford 
greatly increased facilities of reference. 

It has been very generally felt, that further analysation of the con* 
stituent rules of the several orders comprised in the Consolidated 
Issue of 1860 , la necessary to a more methodical and strictly logical ' 
order of ‘arrangement, and that a fuller and better arranged index is^ 
also required ; all which requirements, with others, have become 
more imperative by the issue since 1860 , of nearly t)iirty separa^ 
sets of General Orders. ^ . 

VOL. XXLK.— NO. LVII. 2 0 ' 



374 Ekemta oftlie Qmvierm 

In view of this object, an arrangement was ‘prepared by Mr. 
Braithwaite, of the Record and Writ Office— (who, for many years 
past, has taken much interest in the practice of the Court, and 
supplied many facilities to the profession)— and, in 1867, he sub- 
mitted such arrangement to the then I^ord Chancellor (Lord Chelms- 
ford), who, after itArestigation, was pleased to adopt it, and made it 

the groundwork of a new edition. . * ' . i • 

It will be remembered that the consolidated arrangement, issued in 
1860, was originally taken in hand under the instructions and aus- 
pices of Lord Chelmsford (then also Lord Chancellor) though com- 
pleted during the Chancellorship of the late Lor^ Campbell — and it 
is due to Lord Chelmsford, under whoso instructions the edition 
now in hand has been prepared, to acknowledge liis Lordship’s further 
effort in the same direction on behalf of the profession. As before 
intimated, his Lordship accepted Mr. ]^ralth waite’s proposed now 
arrangement in 1867, and in May, 1869, printed proofs (of an edition 
in close agreement with that arrangement) were specially distributed 
for revision. His Lordship’s action in the matter, therefore, was 
very prompt, and it is to be regretted that circumstances have inter- 
vened to hinder earlier effect to his intention. 

The following . extracts, furnishing testimony favourable to the 
issuing of a new and improved edition, and showing how acceptable 
it would be, probably influenced his Lordship in the matter in no 
small degree. 

In a former number of this journal (May, 1860, p. 41), noticing^ 
the consolidated issue* of 1860, and alluding to the desirability of 
preserving a complete Code of Chancery Orders, we say : — 

«It is to be regretted that the scheme of the Consolidation did 
not include some provision for giving permanent completeness to^ the 
Code. The attention of the Consolidators was called to this subject, 
but they did not feel justified in going so far beyond their instruc- 
tions as to notice the suggestion in their report. Whether the 
advisability of some measure of this kind was overlooked by Lord 
Chelmsford and his successor, pr whether it was thought that the 
practical difficulties of carrying it out wore insuperable, we are 
unable to say, but there can be no doubt tliat, although the diffi- 
culties are considerable, they might be surmounted, if the attempt 
were heartily made. A plan for the purpose has been devised by 
Mr. T* W. Braithwaite, the author of the well known work on the 
practice of the Record and Writ Clerks’ Office, with which his long 
experience has made him thoroughly familiar. Mr. Braithwaite 
proposes that the General Orders should be re-issued in a codified 
form at intervals of two or three years, that General Orders and 
Regulations, issued during the intervals of publication, should be 
.revised with the Code by some proper person to be appointed by the 
Jjori Chancellor— that obsolete matter should be expunged,- *and the 
’new provisions inserted in the right place— that ^ copy of the Code 
thus altered should be subnutted to the Lord Chancellor and the 
other Equity Judges, together with notes of any decisions which may 
^ppeat to have an important bearing on the General Orders—that 
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the judges should tteu 'Consider, and, if they saw fit, approve pt the 
alterations^ and tnat a hew issue of the Code, to be printed frohi the 
copy so approved of, should then be made. 

“ An obvious advantage of this plan is, that the new matter not 
yet incorporated in the Code would at no time be of great amount, 
while the principal, indeed we may say the only, objection that can 
be urged against it is on the ground of expense. . . . Bdt 

whether these periodical rc-issues would be entirely self-paying or 
not, the charges that would fall upon the Fee Fund could not pos- 
sibly be very heavy; aftd the advantages of Mr. Brailhwaite’s plan 
in other respects are so great that we hesitate not to say it ought 
to be adopted.” 

The Solicitors^ Journal (May 5, 18G0, p. 521), alluding to the 
principle of total repeal and abrogation, in connection with 'any re- 
issue of Consolidated General Orders, says : — 

“ This principle of total repeal and abrogation has also been advo- 
cated in a paper of suggestions for a codified arrangement of the 
General Orders which was forwarded to us, immediately after the 
issue of the Consolidated General Orders, by Mr. T. W. Braithwaite, 
of the Eecord and Writ Clerks’ Office. So favourable is this gentle- 
man to tho principle of abrogation and re-enactment that his general 
scheme contains a proposal for tho periodical republicalioti and re- 
issue of the General Orders and Regulations in accordance with this 
method, even at comparatively short intervals of time, as a means of 
obtaining more thorough and permanent completeness. Without 
hazarding, however, any opinion upon this latter portion of his^ 
scheme, it must bo admitted that the judgment at which he had 
arrived, with regard to the expediency of total abrogation and re- 
enactment, is entitled to respect.” 

Again, reverting to the subject in 1864 (August, 1864, p. 3dl)^ 


wo say ; — 

“In a former number of this magazine we alluded to the uncer- 
tainty which existed on the part, not only of counsel, but of the 
judges and officers, as to the Rules tfnd Orders of tho Court of Chan- 
cery before the issue of the Consolidated General Orders. We also 
foretold how the probable issue of new General Orders from time 
to time would again confuse and complicate tho question, and we 
called attention to the plan of Mr. Braithwaite for giving permanent 
completeness to the Code. Mr. Braithwaite has now produced ft 


work, which so far as tho ‘ times * of Chancery proceedings are cour 
cerued, carries out his scheme. . . . Wo can only regret that 

the author’s labour had not been expended in including rather 
excluding many parts cf tho Orders which do not relate to ‘ 

Tho question of * time,’ however, is of great importance and of 
frequejit recurrence in Chancery proceedings, whilst tbd 
of tho most feteii^ive meznory cannot enable the practitioner 
pense with a tedious investigation on the subject, and this 
arranged work will therefore be of great servied to the 
la^er.” , ’ 

The Law TVmss, April 22, 1865, pp. 295, 296, sayi 

2 n 9 
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Already, since the pubUcatioxi of the General Orders of 1860 
no less than twelve separate sets of new Orders have been issued. 
The confusion thence arising, the loss of time, and the unavoidable 
errors, through some oversight, are incalculable* Something should 
be done, and speedily too, to remedy this. There must be a recon- 
solidation, either according to order of time, or simply alphabetically, 
the subjects being classified in dictionary fashion.” Alluding to a 
letter from Mr* Braithwaite upon the subject, the writer further 
says— Mr. Braithwaite hints that the impending assimilation of the 
practice of the Court of Chancery in Ireland, with that of England, 
as proposed by a Bill now before .Parliament, would afford an ex- 
cellent opportunity for trying the experiment. It would be hard to 
thrust upon Ireland such an undigested mass of law as our present 
Chancery Orders. If wc would do justice to Ireland, we must give 
her a code that will be at least intelligible and accessible. Wo 
cannot offer to the suitors there a volume of Consolidated Orders, 
altered, amended, and increased by twelve other sets of orders that 
ore to be incorporated with them. We must reconsolidate the whole 
mass, and when doing this, would it not be as well also to recast the 
whole, and produce them in a shape that would make them readily 
accessible to the practitioners in Ireland, who will be compelled to 
undertake a new course of study. And so, while assisting the Irish 
lawyers, we shall also be serving ourselves. Wc recommend it lo 
the consideration of the Lord Chancellor.” 

It may be added that Ireland is waiting for England in this 
matter. The Buies of the Court of Chancery in Ireland arc coii- 
^fessedly provisional only, and very incomplete. They would, how - 
ever, bo at once perfected if a new, consolidated edition of the 
English Orders were published. It is hoped, therefore, that, under 
all the circumstances, the Lord Chancellor may feel justified in no 
longer withholding from the profession the benefit of a new and 
improved issue of Consolidated General Orders in Chancery, even 
though that benefit should be enjoyed for a few years only. 

r 

THE JUDICATURE BILLS. 

The following is a copy of the communication from the Lord Chief 
Justice of England and other judges to the Lord Chancellor with re- 
spect to the High Court of Justice and Appellate Jurisdiction Bills : — 

“Court of Queen's Bench, May 13, 1870. 

“ My Lord, — have the honour to inform your Lordship that in 
consequence of what you were reported to have said, in the recent 
debate in the House of Lords, as to having received from the judges, 
with a limited exception, no suggestions on the Bills relating to the 
High Court of Justice and High Court of Appeal, introduced into 
Parliament by your Lordship, the judges Ixave met and given their 
careful attention to the Bills in question, and have embodied their 
views' in the shape of resolutions. 

Befiure setting out these resolutions I must premise tha^ owing 
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to tho shortness of the time, it being understood that the Bills would 
bo proceeded with in the House of Lords on Monday next, tho 16 th 
instant, and also tho great pressure of judicial business, the judges 
have only been able to deal with the more prominent and salient parts 
of these Bills, omitting mere matters of detail, as to some of which, 
relating to the High Court of J ustice Bill, they may think it neces- 
sary to trouble your Lordship on a future occasion. 

“ The resolutions adopted by the judges are as follows : — 

“(1.) That it appears to the judges that, while it is highly desira- 
ble that the distinction between Law and Equity now existing in re- 
spect of civil rights shall be done away with, and that in civil Suits 
and actions one law shall be administered, it is essentially necessary, 
ill order to prevent confusion in the future administration of justice, 
that, instead of a general enactment, such as is now contained in 
clause 13 of the High Court of Justice Bill, a careful collation of tho 
Common Law and Equity Law having been first made, express provision 
shall be made as to what tho law shall be in each particular instance ; 
or, if this course should bo deemed impracticable, owing to the time 
it would require, that clauses should be carefully framed expressly 
stating tho principles determined on by Parliament for the purpose 
in view. 

“ (2.) That while the Courts of Common Law should be required 
to administer the law as thus altered and settled in civil suits, it is 
wholly unnecessary, and on tho contrary eminently undesirable, that 
their constitutions or peculiar jurisdictions in other matters should bo 
in any way interfered with. That this applies to the peculiar juris- 
diction of each of the three Courts, but more particularly to the pre- 
rogative and Crown jurisdiction of the Court of Queen's Bench.” 

'*(3.) That the names and titles of tho Courts and judges should 
remain tho same as at present, any change herein being neither ne- 
cessary nor desirable. That no power, therefore, should be conferred 
by the Bill to make any alteration in this respect. 

“(4.) That while the judges are. agreed that subordinate rules of 
procedure and rules of practice may bo left to bo settled hereafter, 
they are of opinion tliat, looking to the great and substantial differ- 
ence which exists between the procedure of the Equity and the Com- 
mon Law Courts, tho more important matters of procedure ought to 
be considered and determined by Parliament, and should form part 
of the Bill. 

“That herein they include, not only the system of pleadin'g to 
ho adopted, but also mord especially the important question of trial by 
jury,' and tho examination of witnesses in open Court. Looking upon 
these questions as of vital importance to the administration of justice 
on th(‘. trial of disputed questions of fact in general, while they readily 
admit.that there are certain classes of cases in which the Common, Law 
form of ‘trial is inappropriate, or at aU events may be dispensed 
the judges submit that certain fixed guiding principles aQ4 rotes, 
should, after due consideration, bo embodied in tho Bill, inst^d of 
being left to be decided upon hereafter. 

That the power of making rules in respect of all matters of pro- 
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cedure not provided for by tho Bill should be left to the Equity and 
Common Law judges, united in the High Court of Justice. 

That it is highly expedient and desirable that, after the first rules 
of procedure and practice 'shall hiCve been framed and established, a 
power should be vested in the High Court of altering and modifying 
the procedure and practice from time to time as occasion may require, 
subject always to any orders and rules made for such purpose being 
laid before Parliament within a fixed time. 

^*(5.) ^hat the judges are of opinion that the powers proposed to 
be given by clause 16 of the Bill to Ministers of the Grown, and to 
persons unnamed, are wholly unconstitutional, as being contrary to 
the principle that the judicature should be in all respects independent 
of the Executive; and they earnestly deprecate any power being 
vested in any person or body of persons, other than the High Court, 
to make or alter the law relating to the constitution, procedure, or 
practice of the Court. 

“ (6.) That with a view to the exercise of the powers referred to 
in paragraph 4, and of the powers originally proposed to be vested in 
the High Court of Justice, tho judges willingly concur in tho com- 
bination of the Courts of Common Law and Equity into one common 
Court. But if such powers are to be withheld and transferred else- 
where, as is proposed in the Bill as altered, tho constituting of such a 
Court appears to them useless and unnecessary. 

‘‘The foregoing resolutions were agreed to unanimously by tho 
assen^bled body of judges, being 16 in number, with the exception of 
the second, as to which Baron Bramwell and Mr. Justice Smith de- 
!>clined to express any opinion, while Mr. J ustice Blackburn and Mr. 
Justice Hannen expressed their opinion as to the matters referred to 
in the second and third resolutions in the following terms ; — 

“ ‘ We are not quite prepared to agree in these two resolutions, but 
wo agree that no alteration in the names or titles, or in tho constitu- 
tion or peculiar jurisdictions of the Courts of Common Law, is required 
for the purpose of enabling these Courts to administer the law :is 
proposed to be altered ; and wo ar^e of opinion that it is very undesir- 
able that any such alterations should be made, uuless with carefully 
considered provisions (to be cuntaiued in the Act) to secure that the 
substance of what is now doue by the peculiar jurisdiction of the 
Courts be not altered or destroyed by the change. This we think is 
not done in the present Bill.’ 

“ Mr. Justice Willes, not having attended the meeting of the judges 
at which the foregoing resolutions were passed, transmitted his views 
in a written paper, which I forward herewith. 

I have further to state that as regards the appellate jurisdiction 
and the constitution of the High Court of Appeal, at a further meet- 
ing of fourteen of the judges, it was resolved by twelve judges, the 
tnro others— Mr. Justice Blackburn and Mr. justice Sniiih — dc< 
ciining to express any opin|aip, that until the whole appellate juris- 
diction, ineliiding thet ot the House of |^rd4 and of the Judicial 
Committee 0^ the !Privy Cb^uhcil, slifiljl be dealt with, the amoupt of 
.sfr^s in the latter h^ing pf a inpst fdi^id^ble d^ofcription, it will be 



Events of the Quarter, 


379 


impossible for the judges to offer any opinion or recommendation 
which shall be satisfactory to their minds. 

‘‘I have, &c., 

(Signed) ’ A. E. Cockbuen. 

‘‘ The Right Hon. the Lord Chancellor.” 

Separate Memorandum of Mr. Justice Wilks. 

It appears to the undersigned that the general scope of this mea- 
sure is highly beneficial, as bringing the judges of all the Superior 
Courts together into one great body for the administration of justice. 
The Bil], as originally framed upon the recommendations of the 
Judicature Commission, took the best advantage of this proposed 
chjinge, by not merely combining the Courts in name, but also con- 
ferring upon the judges powers (which like those given to the 
election judges by the Parliamentary Elections’ Act, 1863, s. 25, 
ought to have the force of Statute) to work out the scheme by making 
rules of practice and procedure for the government of the Court 
and its branches. The result would have been a thorough adminls • 
tration of justice in each suit ; so that a suitor, instead of being 
dismissed unheard because he had found his way into the wrong 
Court, would be referred to the appropriate division. Another, and 
by no means trifling, advantage would be, that wherever the distri- 
bution of business at present attributable to the peculiar functions 
of the several Courts, as for instance, Crown business to the Queen’s 
Bench, registration and election to the Common Pleas, and revenue, 
to the Exchequer, represents a convenient and economical division of 
labour, not involving conflict of jurisdiction, such distribution would 
for its obvious usefulness be retained. Details of this kind would 
assuredly bo best arranged by the judges, with such ussisfapee, under 
their control, as the additional temporary labour of framing riiles 
might be found to require. 

In its present shape, however, as amended, the Bill brings thp 
Courts nominally indeed together* but places fhe judges at afip’s 
length ; for instead of authorising them to frame commop |:ules fqr 
their unite4 Court and its different divisioqs, fhe Bi|l sql^ects th^m 
Jill (more especially by clause X6), as to their procedure, ordcf of 
business, times of sitting, and even the manner in which they '^ro to 
give judgment, and the lorm in which their decisions are to he |:e« 
ported, to the control of the Privy Couiicil, a pourse, it ja bpjipyed, 
without constitutional precedent, and ipjurioua to the indepepdencp 
and the efficiency of the judges. Save in tl?o exercise pf e:^tra- 
ordinary powers of tfie Crown, such interposition pf the triyy 
Council is unnecessju'y and impolitic. ^I'he representation of the 
Crowh in the pirtdinary prerogative pf justice is con^dpd to 
judges, subjeef; only ^o the Legislature. Like remarks arira 
the High Coprt of Moreover, it d^es not prpyid^ foy 

either abolishing or speeding and cheapepipg appeals tp the 
of Loras. 
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The Bills as originally presented seem to the undersigned sub- 
stantially unobjectionable from the point of view of the Judicature 
Commission Report. 

* « 

(Signed) J. S. Willks. 

A NUUBROUSLT attended meeting of the Bar, at which severa 
solicitors were present, was held at the Rooms of the Law Amend- 
ment Society, on Monday, May 2nd, George Mellish, Esq., Q.C., in 
the chair, to consider the j^rovisions of the Bill. 

Mr. 6. W. Hastings opened the discussion at considerable length 
in favour of the principle of the Bill, and urged that the Attorney- 
General, if the feeling of the profession were in favour of the Bill, 
should convene a general meeting of the Bar, which, through a com- 
mittee, might deliver its authoritative voice on the question. 

Mr. Montagu Chambers, Q.C., M.P., Mr. Edwin Field, and Mr. 
Quain, Q.C., also addressed the meeting. 

The Chairman said that there seemed to be an almost unanimous 
opinion as to the desirability of effecting the substance of tlio legal 
reforms recommended by the Judicature Commissioners, and the only 
question was as to the best and most efficient mode of carrying them 
out. He, for one, was clearly convinced of the great importance of 
the legal reforms recommended, and ho believed that a system of 
procedure might be framed, which would be very much belter than 
the present system of procedure in our Courts, both of Law and 
Equity, and which might make the procedure almost entirely similar 
dn all Courts. The great difficulty, he could not help thinking, 
would be in framing the particulars of the system, and not in laying 
down the broad principles. If the Bill of the Lord Chancellor passeil 
in its present form, the Committee of the Privy Council might make 
rules of procedure which might either revolutionize our whole system 
of trial, or rules which would leave matters exactly as they were at 
present. 'Jlie real question at present was, whether the Committee 
of the Privy Council are fit to be, trusted with so great a power and 
discretion. He confessed that he could not trust them Avith it. lie 
could not trust the judges with it, and he had little more confidence in 
the Committee of the Privy Council. Ho could not think that calling 
judges, or ex-judges who had retired on pension, members of the 
Privy Council made them any better fitted for the duty. He could 
not help thinking that the re^ question as to the framing of a code 
of procedure was one of economy ; the Government does not choose 
to go to the expense of getting a code of procedure framed as it ought 
to be done. It could not be done without the appointment of a paid 
commission for the purpose, and a certain expenditure of time. Of 
late years he had seen a good deal of the procedure in Scotch 
cases, in which there was a most perfect amalgamation of Law and 
Equity, which rendered their procedure much superior to ours, which 
process on the supposition that all questions are to be determined 
a jttityy unless the t»rties consent to have them tried otherwise, 

. hoifevet unfit they ihay be for trial in such a mode. In the Scotch 
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procedure each party told his own story in short sentences, instead 
of, as in our system of pleading, merely stating the legal results of 
the facts. In this way it is seen how much of the facts the parties 
are agreed upon ; whereas with us, though a pleader may be told all 
the circumstances of the case — and if he had to tell the story of his 
client ill the Scotch way, would be] compelled to admit, perhaps, 
three-fourths of the facts alleged to exist by the other side — he 
nevertheless begins by traversing eveiy allegation made by the other 
side. In the Scotch system the question between the parties natur- 
ally turned itself into ^thc form of a special case, which, with us, 
can only bo done by consent. There were, no doubt, some points in 
the Scotch system which were worse than our own, and a wrong 
issue is sometimes found after the trial to have been raised between the 
parties, and the whole thing comes to nothing ; and in such simple 
actions as those for goods sold and delivered, and for libel, their pra- 
ceedings are more dilatory than ours. He thought it quite possible 
to frame a system of procedure which would embody the good points 
without tlic defects of the Scotch system. In framing a system ot 
procedure great care must bo taken not to sacrifice the present gene- 
ration for the benefit of posterity. It had been said by one of the 
preceding speakers that the system should be framed at oiicc, and 
whatever required alteration might afterwards be altered ; but in our 
excessive zeal to amalgamate Law and Equity, the common and 
ovdijiary actions and suits in both might be made more expensive 
imd dilatory than they are at present. He had come to the con- 
(dusion that the whole gist of the matter lay in the framing of an 
entire system of procedure ; and if, for that purpose, it wero 
necessary to postpone the Bill of the Lord Chancellor, he was of 
opinion that it ought to be postponed ; but he did not think it 
would be necessary to postpone the Bill for that purpose, because it 
was not intended to come into operation till 1871 ; and with a 
properly paid commission appointed to frame a code of procedure, and 
present it to Parliament before that lime, he did not see why the 
Bill should not bo passed this yqar. If Parliament approved the 
code of procedure thus framed, they might then appoint a body, 
wlietlier composed of the judges or others, to alter, from time to 
lime, any defects which might be found in the code to require 
amendment. But he doubted whether it would be safe to pass the 
Bill in its present form, a Bill which contained some sections un- 
like anything he had ever seen in an Act of Parliament before. He 
hoped he should not be thought to be less zealous than others in 
carrying out the great reforms proposed, but he thought it exceed- 
ingly important that they should be carried out properly, and that a 
system of procedure should be framed before the Act was finally 
passed. 

m 

Mr! Moffatt then moved — 

“ That this Society has seen with pleasure the introduction of the 
tTigh Court of Justice Bill and the Appellate Jurisdiction BiU, aud 
believes that in their principal features they embody great ptaotioal. 
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reforms, and are calculated greatly to further the administration of 
justice.” 

Mr. Freeland seconded the motion, which was carried, and the 
proceedings concluded with a vote of thanks to the Chairman. 

OPENlNa OF THE INNEB TEMPLE HALL. 

The new Hall of the Inner Temple was formally opened on Satur- 
day, May 14th, by the Princess Louisa, accompanied by the Prince 
Christian. Mr. P. A. Pickering, Q.C., the treasurer of the Temple, 
and the Benchers received the Royal guests, and Mrs. Pickering 
had the honour of presenting Her Royal Highness with a bouquet. 
When the Princess reached the library, the following address was 
read by the Treasurer : — 

“May it please your Royal Highness, — We, Her Majesty’s faith- 
ful subjects, the Treasurer and Masters of the Bench, the Barristers 
and Fellows of the Society of the Inner Temple, ai'e anxious to 
express, with gracious permission of Tier Majesty, and of your Royal 
Highness, our deep sense of the honour conferred upon our Society 
by Her Majesty’s condescension in allowing herself to be thus repre- 
sented on this auspicious occasibn. It is now upwards of two cen- 
turies since this Society was honoured with such a murk of the favour 
of the Sovereign, and we most humbly embrace this opportunity of 
testifying our gratitude for this eminent proof of Her Majesty’s 
gracious favour and regard for the profession of which we arc 
members. The new h^l, which Her Majesty has so graciously 
consented should be opened under her august patronage by your 
*Royal Highness, is built on the site of that of the Knights TenipUii H, 
which, with alterations made in it from time to time, had ever since 
the reign of Her Majesty’s royal ancestor, King Edward HI., been 
devoted to the service of the members of our profession. While we 
feel that this Society has always included in its body m;iny of the 
servants of the Crown who have been in their time eminently tlis- 
tinguished, not only for their learning and integrity, but for their 
devoted loyalty and attachment to the throne, we may hope, in the 
same spirit and with the same devotion, which wo most humbly but 
earnestly feel, to merit a continuance of Ilci* Majesty’s royal favour, 
which will at the same time be our boast and our reward. Tt is, wo 
are well assured, only by a faithful performance of the trust reposed 
in us, and by our anxious and undeviating endeavour to uphold the 
independence and dignity of the Bar of England, we can do that to 
which our duty aud our affections most ardently prompt us — give to 
the Throne its best and its firmest support. Since Her Majesty’s 
happy accession to the Throne this country has indeed been blessed, 
under Her Majesty’s auspices, with many amendments of the law, by 
which property and life have been rendered more secure, a^l wo 
know that the same spirit which has hitherto thus so graciously con- 
sulted the welfare of her subjects will ever be I'eady to watch over 
their ip|ef^ts to prppiotfs their prospefity. That Hef Majesty 
ipy Jopg r^gp pyer a bappy, loyal, and devote4 people is the jpost 
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fervent prayer which with all our hearts and feeling we olFer up to 
Almighty God.” 

IJov Royal Highness then read the following reply ; — 

“It gives me much pleasure to bo permitted to represent the 
Qucien, my dear mother, on an occasion of so much interest to the 
profession of which you arc members. Her Majesty authorises me 
to express the cordial satisfaction with which she has learnt the 
completion of tho be.*fUtiful building which you have erected on a 
site so rich in historical interest, and so long associated with the 
illustrious Bar of England. I thank you for the kindness with 
which you have received me here to-day, and I will not fail to com- 
municate to the Queen your expression of loyal attachment to her 
throne and person.'’ 

After tho dejeuner^ which was splendidly served, three toasts were 
given — the Queen, the Princess Louisa, and Prince Christian, the 
junior Bciicher. The Princess then arose and declared the hall open. 
Both on her arrival and on her departure, Her Royal Highness was 
loudly cheered. 

On the Wednesday following, the Treasurer and Benchers of the 
Inner Temple entertained at dinner the Prince of Wales, the Prince • 
Christian, tho Lord Chancellor, Lord Granville, Lord Derby, Lord 
Westbury, Lord Chelmsford, the Speaker of the House of Commons, 
the Lord Chief Justice of England, tho Judges in Equity and at 
Common Law, the Queen’s Counsel, the Chancellor of the Exchequer, 
Mr. Cardwell, Mr. Goschen, Mr. Cony, Dr. Lushington, Sir David 
Dundas, and a very distinguished company, to celebrate the inaugu- 
ration of the new hall. • 

Tni: LEGAL EDUCATION ASSOCIATION. 

Tins Association has been formed with the following objects : — 

(I.) Tho establishment of a law university for the cducatiou of 
students intended for tho profession of the law. 

(2.) The placing of the admission to both branches of the pro- 
fession on the basis of a combined test of collegiate education and 
examination by a public board of examiners. 

The Jjord Cliariccllor and a number of the judges have already 
expressed their general approval of the above proposals. 

The Association has also received from other distinguished lawyers 
assurances of hearty approval and co-operation ; and the Committee 
of the Association believe that they have only to make known the 
objects which they have in view in order to obtain the approval and 
support of all who take an interest in tho progress of tho profession 
and in the advancement of a scientific study of the law in England. 

GitAY’s INN. 

THE-^rand day of Trinity Term was celebrated by the member^ of 
tho Society on Friday, June 10. Amoug the guests were the Trea- 
surers of Liqcoln’s Inn and tho Inner Temple, Lo|:d Obief Justice 
Bovill, the Lord Chief Baron, Yice-Chanceliore Stuart apd 
Mr. Justice Lush, Mr. Serjeant Payne, Mr. Seijeant 0arg(^. 
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Previously to dinner the annual prize, amounting to 25/. (an exhi- 
bition founded by Mr. John Lee, Q.C., LL.D., late a Bencher of the 
Inn, deceased), for the best essay selected W this year upon the 
following ^abject : — “ The Law of Distress in England, as compared 
with that of Prussia, France, and America, with suggestions for a 
revision,” was awarded to Mr. John Procter, a student of the Society ; 
and the subject of the essay for the ensuing year was announced to 
be as follows ; — ‘‘ The Feudal Tenures, their origin, their nature, 
and the causes which led to their abolition.” 


LORD JUSTICE GIFFARD. 

The legal profession, and the public who are accustomed to the Courts 
of Equity in Lincoln’s Inn, will learn with regret the death of Lord 
Justice -Giffard, which took place at his residence, 4, Princes’ Gar- 
dens, Hyde Park, at half-past five o’clock, on the 13th ult. 'fhe 
learned judge, who both at the Bar and upon the Bench was 
universally respected by the members of Ids profession, liad been 
ailing for some time previously, but as in the case of his late colleague 
Sir Charles Selwyn, such a fatally sudden termination to his illness 
had not been anticipated. 

'fhe Right lion. Sir George Markham Giffard was a sou of Admind 
Giffard, by Susannah, daughter of Sir John Carter. Jle was born at 
the Admiral’s ollicial rcsivleuco in Portsmouth dockyard in 1813, and 
was educated at Wiiicliestoi*, and at New College, Oxford, of whicli 
lie became a Fellow. Subsequently lie received the honour of B.C.L. 
from his University. He was called to the Bar at the Inner Temple 
tin Noveniher, 1840, and afterwards became a Bencher of his Inn. 
Rather more than eighteen years after his call, and five years after his 
marriage to Maria, second daughter of Mr. Charles Pilgrim, of 
Kiiigsfield, Southampton, ho received a silk gown, and, confining liis 
attention chiefly to the Court of Vice-Chancellor Wood, he secured a 
large practice at the Equity Bar, When in the spring of 18G8, Lord 
Cairns left tlie Court of Appeal for the Woolsack, and the present 
Lord Chanc(*llor was appointed , his successor, the vacant Vice- 
Chancellorship was olfered to and accepted by Mr. Gilfard, who, 
according to the usual practict', received the honour of knighthood. 
He remained a judge of first instance about nine months, for in 
December, 1868^ the elevation of Lord Justice Wood to the woolsack, 
by the title of Lord Ilathcrley, created another vacancy in the Court 
of Appeal, and Sir G. M. Giffard then received tlic appointment of 
Lord Justice, with a seat in the Privy Council. He will bo long 
remembered in Lincoln’s Inn as a sound lawyer and a painstaking 
ju^e, and only a few days ago one of his decisions, by which the 
Duke of Newcastle was held to have been properly adjudicated a 
banktupt, was upheld unanimously on an appeal to the House of 
Lords. . 

Sir George Giffard is the fourth Lord Justice for whom the boll of 
Lincoln’s lun has tolled in less than four years, Sir J. L. Knight 
Bruqp having died in November^ 1866, Sir G. J. Turner in July, 
.1867, and Sir C« J. Selwyn, in August^ 1869. From the same 
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Court, in the beginning of 1868, Sir John Rolt was compelled to 
retire by an attack of paralysis, after only a six months’ tenure of 
tlie post, to the deep regret of the Chancery suitors, who regarded 
Lord Cairns and Sir John Holt as forming one of the strongest Courts 
of Appeal which had sat since the establishment of that tribunal. — 
Law Times, 


BAR EXAMINATIONS. 

At the crcueral examination of students of the Inns of Court, held at 
Lincoln’s Inn Hall on May 21, 23, 24, and 25, 1870, the Council of Legal 
ICducation awarded to Mr. David Graham Barkley, student of Lineoln’s 
Inn, a studentship of fifty guineas per annum, to continue for a period of 
three years ; to !Mr. Samuel Hall, student of the Middle Temple, an exhibi- 
tion of twenty-five guineas per annum, to continue for a period of three 
years ; to Mr. Archibald Brown, student of the Middle Temple, and Mr. 
Edward 'L’indall Atkinson, stiulent of the Middle Temple, certificates of 
honour of the first class ; — certificates that they have satisfactorily passed a 
public examination to !Mr. Frank Matthew Betts, student of the Inner 
'remple; Mr. Horace James Browne, student of Lincoln’s Inn; Mr. James 
Ijayton Brown, student of Lincoln’s Inn (including Hindu Law, &c.) ; Mr. 
tlcorgo Robert Elsmic, student of Lincoln’s Inn (including Hindu Law, 
Ac;.) ; Mr, Frank John Fenton, student the Inner Temple; Mr, Frederick 
flolm Fergusson, student of the JMiddle Temple (including Hindu Law, &c.) ; 
IMr. John Lawrence Ganc, student of the Middle Temple ; Mr. Henry 
Lcland Harrison, student of Lincoln’s Inn ; Mr. Edgar Hutchinson Little, 
student of the Middle Temple (including lliiulu Law, &c.); Mr, Elliot 
Macnaghten, student of Lincoln’s Inn (including Hindu Law, &c.) ; Mr. 
Frederic -Marshall, student of the Inner Temple ; ]\Ir. Alexander Robertson,^ 
student of Lincoln’s Inn ; jMr. John Douglas ►Saudford, student of the Inner 
’remple (including Hindu Law, &c.) ; Mr. William AValker, student of 
Lineoln’s Inn; IMr. Edward John Watson, student of Lincoln’s Inn ; and 
Mr. Richard Thomas Wright, student of Lincoln’s Inn. 

On the subjects of the lectures and classes of the readers of the Inns of 
Court, held at Lincoln’s Inn Hall, on the 30th June and the 1st and 2nd 
July, 1870, the Council of Legal Education awarded the following exhibi- 
tions to the undermentioned students,^ of the value of thirty guineas each, 
to endure for two years : — 

Constitutional Law and Legal History, — Edwin Fears, Esq., student of 
llie Middle Temple. 

Jurisprudence^ Civil and International Law, — Edward Widker Brandju’d^ 
Ilance, Esq., student of the Middle Temple. 

Equity, — Henry Charles Deane, Es(p, student of Lincoln’s Inn. 

The Common Law, — Uugli Francis McDermott, Esq., student of the 
Inner Temple. 

The Law of Beal Property, — George Welby King, Esq., student of 
Gray’s Inn. 

Tlie Council of Legal Education have also awarded the following exhibi- 
tions of the value of twenty guineas each, to endure for two years, but to 
niergq on the acquisition of a superior exhibition : — 

Eqiliiy, — Frederick George Carey, Esep, student of the Inner Temple. 

TM Common Law, — ^William Bennett Rickman, Esq., student of the 
Inner Temple. 

The Law of Beal Property^ ^e.-*Bamue] Lewis, Esq., student of fhe 
Middle Temple. 
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CALLS TO THE BAR. 

Easter Term, 1870. 

Miadls TAmple. — Robert Anderson, Esq., B.A., Trinity College, 
Dublin, of the Irish Bar; Charles Delauney Turner Bravo, Esq., B.A., 
Trinity College, Oxford ; Gerald Dyson Branson, Esq. ; Reginald Brown, 
Esq., LL.B., Trinity Hall, Cambridge ; George Cnape Whiteley, Esq., 
B.A., St. John's College, Cambridge; John Richard Davidson, Esq., M.A., 
University of Edinburgh, and Member of the Faculty of Advocates; 
William Norton, Esq., LL.B., Trinity Hall, Cambridge; Hon. Thomas 
Charles Agar-Robartes, M.A., Christ Church, Oxford; Thomas Morris 
Chester, Esq ; Peter Bcnemy, Esq. 

Inner Temple. — John Duncan Inverarity, Esq., B.A., LL.B., Cain- 
bridge ; William Pitt Metcalf, Esq., B.A., Cambridge ; John Warren 
Bakewell, Esq., Cambridge ; James Cholmondeley Kaufm.ann, Esq., 
London* Charles Augustus Harold Black, Esq., B. A., Oxford ; Edward 
ICirkpatrick Hall, Esq., B.A., Oxford; James Hume Dodgson, Esq., B.A., 
Cambridge; George Thomas Bailey Ornierod, Esej., B.A., Oxford ; Gilbert 
George Kennedy, Esq., B.A., Cambridge; Oliver Henry Jones, Esq., B.A.. 
Oxford ; Philip Thomas Raleigh Hodges, Esrp, LL.B., Cnmbridge ; Samuel 
Barker, Esq., Oxford; Fairfax Rhodes, Esq., B.A., Cambridge; Cyril 
Flower, Esq., B.A., Cambridge ; Henry Gordon Shee, Esq., Oxford ; 
Francis Charles Gore, Esq ; Montagu Somes Pilcher, Esq., B.A., Cam- 
bridge; Edward Thomas Baldwin, Esq., B.A., Oxford; Edward Baldock 
Stone, Esq.; Charles William Turner, Esq., B.A., Cambridge. 

Lincoln’s Inn. — Henry George Kennedy, Esq., B.A., Cambridge ; 
Charles Austin, Esq., Fellow of St John’s College, Oxford, M.A., and 
D.G.L. ; Roger Gaskell, Esq., B.A.. Cambridge; William John Court- 
hope, Esq., B.A., Oxford; Leopold George Gordon Robbins, Esq., B.A., 
^Oxford; Henry Sutton, Esq., B.A., Cambridge ; Warenne Theodore 
Lionel Harries, Esq., B.A., Cambridge ; Harry Arbutbnot Acworth, E.-sq. ; 
William Alves Raikes, Esq., B.A. and S.C.L., Oxford ; John Samuel 
Parkin, Esq., B.A., Cambridge. 

Trinity Term, 1870. 

Middle Temple. — George Lewis, Esq., holder of the studentship 
awarded by the Council of Legal Education in Michaelmas, 1 869, and of a 
certificate of honour of the first clasain Trinity, 1869 ; Samuel Hall, Esq., 
holder of the exhibition awarded by the Council of Legal Education in 
Trinity, 1870, B.A., Trinity College, Dublin; Edward Tindal Atkinson, 
Bsq., holder of a certificate of honour of the first class awarded by the 
uChfUicil Legal Education in Trinity, 1870 ; Howard Payn, Esq. ; lladcn 
Corser, Esq., B.A., Christ Church, Oxford ; Ulick Ralph Burke, Esq., 
B«A., Trinity College, Dublin ; Alfred David Bolton, Esq. ; Kugene Wason, 
B.A., Wadham College, Oxford; James Wren Carlilc, Esq., B.A., 
Bvuiol College, Oxford; Edgar Wight, Esq., B.A., Wadham College, 
Oxford ; William Masterman, Esq., B.A., Wadham College, Oxford ; 
Thomas Scarborough Johnson, Esq., M.A., Trinity Hall, Cambridge ; 
Bol^ert Lancaster, Esq., of Trinity College, Dublin; William Henry 
Hooper^ Esq. ; Henry Curtis Bennett, Esq. ; Charles Horace Reily, Esq. ; 
Lewis Arthur Thibaud, Esq., of the London University ; Josephr ALun 
Jones^ Esq.; John Charles Bigham, Esq., of the University of London; 

^ Joim Lawrence Gane, Esq. ; Tarak Nath Palit, Esq. ; Frederick Yictur 
DjidceDB«,E8q., of the London University ; John Hutton Balfour Browne, 
JSsq.^ of the University of London and of Edinburgh ; Nicholas Arthur 
Esq. ; Auguste Andre, Esq. ; and Boys Firmin, Esq. 
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Inner Temple. — J ohn l^obert Holland, Esq., M.A., Cambridge ; Wil- 
liam Thomas Trench, Esq., B.A., Cambridge ; Koss Albert Andrews, Esq. ; 
John Dawson, Esq., B.A„ Cambridge; Henry John Hood, Esq., M.A., 
Oxford; Charles John Pearson, Esq., M.A., Oxford; Charles Lister 
Shand, Es(^., B.A., Oxford ; William Keogh, Esq., B. A., Dublin ; William 
Lucius Selte, Esq., B.A., Oxford ; Douglas William Freshfield, Esq., M.A., 
Oxford ; Charles Ernest Hensley, Esq., M.A., Oxford ; Edward Stanley 
Hope, Esep, B. Aj| Oxford ; George Hugh Charles Clifford, Esq. ; FItz 
Roy Paley Ashmore, Esq., B.A., Oxford ; Kildare Christopher Robinson, 
Esq., B.A., Dublin ; William Paget Bowman, Esq., B.A., Oxford; Frank 
JMatthew Betts, Esq., B.A., Cambridge; George Hugh Norris, Esq., 
Oxford; Arthur Bennett Steward, Esq., B.A., S.C.L., Oxford; Edward 
Curtis Twiss, Esq, M.A., Oxford; John Humphreys, Esq.; William 
(^hetwyiid. Esq. ; William Coward, Esq. ; Charles Burgess, Nicholas 
Pearson, Esq.; John Winsland Burder, Esq., Oxford; Percival Francis 
lloole,. Esq., 13. A., Cambridge ; Charles Dickinson Field, Esq., M.A., 

, LE.B., LL.D., Dublin ; and John Douglas Sandford, Esq., B.A., Oxford. 

liiNt’OLN’s Inn.— rDavid Graham Barkley, Esq., Queen’s University, 
Tndand, M.A., Holder of Studentship, Trinity Term, 1870 ; Arthur Stanley 
Teupc, Esq., B.A., Oxford; Hormasjl Ardaseer Wady a, Esq., London 
University and Bombay University; David Ainsworth, Esq., University of 
Jiondon ; Christopher James, Esq., B.A., Fellow Gains College, Cambridge ; 
AVilliam Ansdell Leech, Esq., B.A., Cambridge; Harold Eugene Stansfeld, 
B.A., Cambridge; Horace^ James Browne, Esq., M.A.., Cambridge; 
Itichard Edward Jennings, Esq., B. A., Oxford; Alexander Burnes Bag- 
nold. Esq., B.A., Oxford; Herbert John Lake, Esq., B.A., Oxford; 
Edward Watts- Russell, Esq., B.A., Oxford; William Thomas Fischer 
Agnew, Esq.; Thomas Prout Webb, Esq., B.A., Melbourne University; 
fJohn Roland Pliillips, Eiq. ; Frederick George Manley Wetherfield, Esq. ; 
Richard Thomas Wright, Esq., B.A., Cambridge ; John Richard Griffith, 
Esq., B.A., Oxford; Josiali AVilkinson, Esq., B.A., Oxford; Richard Wil-* 
lium Jorns, Esq. ; Cecil Butler, Esq., B.A., Cambridge ; Elliot Macnaghten, 
Esq. ; and Janies Layton Brown, Esq. 


EXAMINATIONS AT THE INCORPORATED LAW SOCIETY, 

Easter Term^ 1870. 

At the final examination of candidafes for admission on the roll of attor- 
neys and solicitors of the Superior Courts, the Examiners recommended the 
following gentlemen, under the age of 26, as being entitled to honorary 
distinction : — Frederick George Ilindle, Augustus Frederick Warr, Walti^ 
JMay Barton, John Joseph Faulkner, John Dickinson, John Proffitt, John' 
Attenborough. 

The Council of the Society have accordingly awarded the following 
of books : — To Mr. Ilindle, the prize of the Honourable Socie^ of (Stnoi^y ' 
Inn. To Mr, Warr, the prize of the Honourable Society of New Inh. T6^ 
Mr. Barton, Mr. Faulkner, Mr. Dickinson, Mr. Proffitt, and Mr. Atteifo'^ 
borough, prizes of the Incorporated Law Society. 

The Examiners also certified that the following candidates, under the 
of 26j whose names are placed in alphabetical order, passed examinatidc^ ' 
which entitle them to commendation : — James Frankland, WUliam ThoUtim 
llindmarsh, Leonard Wilson Taylor. 

The Council have accordingly awarded them certificates of merit ' J’ . 

The number of candidates examined in this term was 106 ; of 
passed, and 12 were postponed. 
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Trinity Term^ 1879. 

At the final examination of candidates for admission on the roll of attorneys 
and solicitors of the Superior Courts, the Examiners recommended the folio w- 
ing gentlemen, under the age of 26, as being entitled to honorary distinc- 
tion : — Frederick Huxley, Henry Claud Lisle, Edward Cripps, jun., George 
Richard Wace, Apsley l^tre Peter, Wotton Ward Isaacson, Edward Athow 
Field, B.A. 

The Council of the Society have accordingly awarded the following prizes 
of hooks^—- To Mr. Huxley, the prize of the Honourable Society of 
Clifford's Inn. To Mr. Lisle, the prize of the Honourable Society of New 
lasn. To Mr. Cripps, Mr. Wace, Mr. Peter, Mr.- Isaacson, and Mr. Field, 
of the Incorporated Law Society. ' . 

'The Examiners also certified that the following candidates, under the age 
of 26, whose names are placed in alphabetical order, passed examinations 
which entitle them to commendation: — Godfrey Alexander Baker, B.A., 
William Martin Best, John Isaacs, jun., George B re wis McQueen, George 
b^pn, William Rose Parrott, David Hunton Porrett, William Rogers, 
Lionel Nicholas Walford, Harry Woodward. 

The Council have accordingly awarded them Certificates of Merit. 

The Examiners further announced to the following candidate that his 
answers to the questions at the examination were highly satisfactory, and 
would have entiued him to a certificate of merit, if ho liad not been above 
the age of 26 : — James Mason Allen. 

The number of candidates examined in this Term was 1G.5; of tlirsc, 
158 passed, and 12 were postponed. 


APPOINTMENTS. 

Mr. Justice Blackburn has received the degree of LL.D. from the 
University of Edinburgh. 

Vice-Chancellor Sir William Milbourne James has been appointed a 
Lord Justice of Appeal in the room of the late Sir C. J. Selwyn ; Mr. James 
Bacon, Vice-Chancellor, in succession to Sir. W. M. James. 

W. M. James and Sir Barnes Peacock have been sworn In members 
of the Privy Council. 

John Barrister-at-Law, has been appointed Stipendiary Magis- 

trate of the Potteries District. Mr. Gordon Whitbread, Judge of the 
Clerkenwell County Court, in succession to the late Mr. Bagshawc, Q.C. 

James Br^ce, Professor of Civil Law in the University of Oxford. 
Mr. J. Cl Davis, Stipendiary Magistrate for Sheffield. Sir George Young, 
Pl^sident of a Commission, ordered to proceed to Demerara to inquire into 
Jhe alleged illtreatment of Coolies. Mr. Isambard Brunei, Chancellor of 
^^la Spio^se of Ely. W. E. J. Maynell, Recorder of Doncaster. Mr. J. J. 
jFoJbnwn. Q.C*, Assistant Chairman of the West Sussex Quarter Sessions, 
place of Hon. J. J. Carnegie, elected Chairman. Professor Abdy, 
rBl^tdcr for the Borough of Bedford. Mr. 11. W. Fisher, Private Secrc- 
i^ftry and Keeper of the Great Seal to the Prince of Wales. Mr. Henry 
Thurston Holland, Assistant Under-Secretary of State at the Colonial 
Office. 
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East Berks. Mr. Sjmon Dunninpr, Solicitor to‘ the Bishop of Chichester. 
Mr. W. J. S. Foster, Solicitor-Registrar of the Wells County Court. 
W. A. H. Boys, Solicitor, Coroner for Margate. Mr. John Blick, Clerk 
to the County Magistrates for Droitwich. Mr. G. E. Shoreland, Registrar 
of the Gravesend County Court. Mr. David Ward, Clerk to the Commis- 
sioners of Sewers of the Fens and Low Lands, Norfolk. Mr. Robert 
Dawburn, jun.. Registrar of the March County Court. Mr. F. T. South- 
gate, Clerk to the Improvement Commissioners of Gravesend. Mr. Thomas 
Cousins, Admiralty Coroner and Solicitor at Portsmouth. W. H. C. 
Browning, Clerk to the Local Board of Health. Mr. Edward Jones, 
Clerk to the Commissioners of Prisons for the District of Anglesey. Mr. 
E. Beal, Deputy Clerk of the Peace for St. Albans. Mr, Bowker Weldon, 
Clerk to the Magistrates of Whittleseu. Mr. R. E. Pearce, Town Clerk’* 
of Southampton. Mr. J. C. Lay cock. Clerk to the Magistrates of Hud- 
dersfield. Mr. Walter Hyde, Registrar to the Stockport County Court. 
Mr. W. Garrod, Clerk to the Commissioners of Taxes for the District of 
Blything. Mr. James Blacklock Lee, Registrar of the County Court at 
Haltwhistle. Mr. Edward Reddish, LL.B., Clerk to the Magistrates of ' 
the borough of Stockport. • 

Ireland. — The Lord Chancellor of Ireland has been raised to the dignity 
of a peer of the United Kingdom, by the title of Baron O^Hagan of Tulla- 
hoguc, in the county of Tyrone. 

Trinity College, Dublin, has conferred the degree of LL.D. on Chief 
Baron Pigott, Baron Fitzgerald, and Mr. Justice Fitzgerald. 

The Right Hon. Charles R. Barry, Q.C., has been appointed Her Ma- 
jesty’s Attorney General for Ireland. 

Mr. John McMahon has been appointed Crown Prosecutor in the county 
of Antrim, in the room of Mr. James Kernan, Q.C., who has been appointed 
Chief Judge in Madras. 

Australia. — Mr. J, F. Nolan has been appointed County Court Judge 
of Melbourne. 

India. — Mr. L. P. D. Broughton has been appointed Administrator- 
General of Bengal in the place of the late Mr. llo^g. Mr. Joseph Graham, 
Acting Advocate-General at Calcutta, member ot the Legislative Councu 
of Bengal. Mr. Charles Sanderson, Solicitor-Registrar of the Archdeaconry 
of Calcutta. Mr. J. P. Green, Puisne Judge of the Hi^ Court of Bombay 
during the absence of Sir Charles Sargent. Mr. T. B. Ferguson, Scaler of 
the Court of Relief of Insolvent Debtors at Bombay. Mr. Charles Peile, 
Government Solicitor and Public Prosecutor of the Presidency of Bombay. 
Mr. James Westborne, Superintendent and Remembrancer of Legal Affiurs 
in Bengal. Mr. E. A. Turner, to officiate as Chief Justice at Allahabad 
during the absence of Sir Walter Margan. Mr. C. J. Wilkinson, Official 
Trustee of Bengal and Receiver of the High Court in the room of the late 
Mr. Hogg. 

Sir Richard Couch was sworn in on April 26 at the appellate side of 
the High Court as Chief Justice of the High Court ot Judicature at 
Calcutta. 

Mauritius. — ^Mr. J. L. Colin has been appointed Procurcur and Ad^o^ 
catc-Gencral. ^ ^ 

Tasmania. — Sir Francis Smith has been appointed Chief Justice of 
the Colony in the place of Sir Valentine Fleming, retired. Mr. William L. 
Dobson, Puisne Judge of the Supreme Court of Hobart Town, in the place 
of Sir F. Smith, promoted. 
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PHOTOGRAPHS OP THE JUDGES. 

Siucn of our readers as have seen Dr. WaUick’s photographs of emi- 
nent scientific men of the day, will be gratified to learn that it is his 
intention to bring out a similar set of photographs of judges and 
eminent members of the Bar. If the proposed series of photographic 
portraitures be distinguished by the same accuracy of likeness and 
delicate disposal of light and shade as that which has just appeared, 
we have no doubt of its being very favourably received, both by the 
profession and the public. 

Messrs. Matherson & Go. have given a prize of £10, to promote the 
study of the Law in connection with the cvefiing classes at King’s 
College, London. 

Professor Cutler will deliver a public lecture at King’s College, 
on Wednesday evening, October 12, on the “Naturalization Act, 
1869 .” 
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April, " 

■ 

3rd. Lush, R. C., Esq., Barrister-at-Law, aged 28. 

21st. Payne, Sir C. G., Bart., Barristcr-at-Law, aged 77. 

21.st. Walker, Baines, Esq., Solicitor, aged 37. 

22nd. Williamson, J. W., Esq,, Barrister-at-Law, aged 79. 

25th. KmanT, J. T., Esq., formerly Attorney-General of Island oi 
Tasmania. 

26th. Mossman, G. R., Esq., Solicitor. 

30th. Reads, William, Esq., Barrister-at-Law, aged 65. 

Mcii/m 

1st. Leatheks, C. E. S., Esq., Solicitor. 

2nd. Clapton, Jeremiah, Esq., Solicitor, aged 75. 

2nd. Gibson, William A., Esq., Solicitor, aged 29. 

6tli. Wildes, H. Atkinson, Esq., Solicitor, aged 78. 

12th. iloNES, J. Watkins, Esq., Solicitor, aged 41. 

16th. Lay, James, Esq., Solicitor, aged 57. 

16th. Bagsuaave, H. R., Esq., Q.O., County Court Judge, aged 70. 
17th. SwAiNSON, William, Esq., Solicitor, aged 60. 

ISth. Ferns, G. E., Esq., Solicitor, aged 49. 

19th. Pownall, R. E., Esq., aged 81. 

20th. Sharpe, William, Esq., Solicitor, aged 65. 

20th. Vivian, J. E., Esq., Barrister-at-Law, aged 83. 

20th. SoDTHGATE, Francis, Esq., Solicitor, aged 78. 

22nd. Barnside, W. Stanford, Esq., Barrister^at-Law, aged 70. 

24th. Norris, William, Esq., Solicitor, aged 78. 

25th. Jeanneret, F. H., Es( 1., Solicitor, aged 46. 

27th. Laing, Samuel, Esq., Barrister-at-Law, aged 26. 

27th. II^KLATER, John, Esq., Solicitor, aged 53. 

28th. Ward, John, Esq., Solicitor, aged 89. 





